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REASONS FOR DECISION

Background/Application/Points of Claim

1

The applicants are lot owners of various lots within the respondent strata

scheme; the scheme premises being in Wimbi Avenue Moama, New South

Wales (Premises or Scheme Premises).

By Application lodged with the Tribunal on 18 June 2025 the applicants

sought:

(1)

(2)

(4)

An order pursuant to section 237 of the Strata Schemes Management
Act 2015 (NSW) (SSM Act) for Adeptly Pty Ltd t/as Australian Strata
Management Murray Region (ASM) to be appointed the strata
managing agent of the scheme for a period of 24 months, and that
ASM exercise all of the functions of the respondent Owners
Corporation (OC) and of the Strata Committee of the OC (SC) on the
terms and conditions set out in a proposed Agency Agreement

annexed to the Application.

In the alternative to the above order, that ASM’s functions, on

appointment, be limited to doing all things necessary to:

(@)  ensure that the OC complies with Order 5 made in Barnes & Ors
v The Owners Strata Plan No. 61934 (2024) NSW CAT CCD

(Barnes decision) within 42 days of the Order, and

(b) approve and effect the completion of the works set out in the
scope of works referred to in Order 5 made in the Barnes

decision.

In the further alternative to Orders 1 & 2, the removal of certain people
from the SC pursuant to s238 of the SSM Act, and

Costs.



At the Tribunal hearing on 4 June 2026 the applicants amended the orders
sought so as to no longer seek proposed Order 3 (removal of persons from
the SC).

In their Points of Claim the applicants say that they are each lot owners within

the strata scheme and that the respondent OC.:

(1)  is not functioning satisfactorily,

(2) has failed to comply with an order made under the SSM Act, and

(83) has failed to perform its duties under the Act.

They say that the respondent is not functioning satisfactorily because:

(1)  some of the respondent’s Committee Members are conflicted and have

consistently failed to recognise or address their position of conflict,

(2) it is preferring and prioritising the needs of particular lot owners over

others, and

(3) some of the Committee Members are not carrying out their functions
for the benefit of the Owners Corporation, or with due care and

diligence in breach of s37 of the act.

They further contend that the respondent has failed to comply with Order 5
made in the Barnes decision in that (as at the date of filing the Application) the

respondent has not:

(1)  engaged a suitably qualified contractor to prepare a scope of work and
costing for any necessary repair work to all areas of the common

property, or

(2)  put such scope and costing before a general meeting of the Owners
Corporation for its consideration.



7 The applicants further say that the respondent is in breach of its duty to
properly maintain and keep in a state of good and serviceable repair the

common property of the strata scheme.

8 The applicants annex to their Application and Points of Claim a letter of a
director of ASM dated 5 June 2025 saying that the company is a Strata
Managing Agent Holding Corporation Licence no. 10124773 issued under the
Property and Stock Agents Act 2002; further, that the company consents to its
appointment by the Tribunal as Strata Managing Agent for the respondent
Strata Scheme to exercise all of the functions of the Owners Corporation, the
Strata Committee and office bearers for a period determined by the Tribunal.
The letter attaches a copy of a proposed Strata Management Agency

Agreement.

9 A note at the foot of the proposed agreement states that it is a copyright

document of Strata Community Association (NSW) issue version 2017.

Hearing

10 The application was heard by the Tribunal on 4 June 2026. The applicants
and the respondent were represented by counsel and solicitors; the applicants

by M Daniels of counsel and the respondent by J Young.

11 Documents relied upon by the parties were marked as Exhibits 1, 2 and 3,
being three volumes of what is marked as a court book. Within the three
volumes are affidavits of Sinead Hanlon dated 7 October 2025, 10 February
2026 and 25 May 2026 and two affidavits of Jamen Potts dated 22 December
2025 and 22 May 2026. Exhibit 3 also includes the minutes of a general
meeting of the OC held on 26 May 2026.

Jurisdiction

12 Section 237 of the SSM Act provides that the Tribunal (defined in s4 to mean
the Civil and Administrative Tribunal) may, on Application, make an order

appointing a person as a strata managing agent to exercise (a) all the



13

functions of an owners corporation, or (b) specified functions of an owners
corporation or, (c) all functions other than specified functions of an owners
corporation. Subsection (2) of s237 provides that the Tribunal may also, when
making an order under s237, order that the strata managing agent (“managing
agent”) is to have and may exercise (a) all the functions of the chairperson,
secretary, treasurer or strata committee of the owners corporation, or (b)
specified functions of those persons or that committee or (c) all of the

functions of those persons and committee other than specified functions.

| am satisfied that the Tribunal has the jurisdiction to hear and determine the

Application.

Relevant legislative provisions

14

15

16

17

Section 4 of the SSM Act defines strata managing agent to mean a personal

appointed as the strata managing agent for a strata scheme.

Section 52(1) provides (relevantly) that an owners corporation may appoint a
managing agent, or delegate to a managing agent all of its functions or any

one or more of its functions specified in the instrument of appointment.

Section 54(1) provides that the instrument of appointment of a managing
agent may provide that the agent has, and may exercise, all the functions of
the chairperson, secretary, treasurer or strata committee of an owners
corporation, or the functions of those officers, or the strata committee,

specified in the instrument.

Section 106 of the SSM Act provides that an owners corporation for a strata
scheme must properly maintain and keep in a state of good and serviceable
repair the common property of the scheme. Subsection (3) provides that s106
does not apply to a particular item of property if the owners corporation
determines by special resolution that (a) it is inappropriate to maintain, renew,
replace or repair the property, and (b) its decision will not affect the safety of
any building, structure or common property in the strata scheme or detract

from the appearance of any property in the strata scheme.
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20

21

Subsection (3) of s237 provides that the Tribunal may make an order under

s237(1) only if satisfied of the matters set out in the subsection including:

(1)  the management of a strata scheme the subject of an Application for
an order under the Act is not functioning or is not functioning

satisfactorily, or

(2) an owners corporation has failed to comply with a requirement imposed

on it by an order made under the Act, or

(83) an owners corporation has failed to perform one or more of its duties.

Subsection (4) of s237 provides that a person appointed as a managing agent
as a consequence of an order made by the Tribunal must (a) hold a strata
managing agents licence issued under the Property and Stock Agents Act

2002, and (b) have consented in writing to the appointment.

Subsection (7) provides that an order appointing a person as managing agent
under the section ceases to have effect at the expiration of the period after its

making (not exceeding 2 years) that is specified in the order.

Relevant to the present Application subsection (8) of s237 provides for the
persons who may make an Application under the section. They include (a) a
person who obtained an order under the Act that imposed a duty on an
owners corporation, and (b) a person having an estate or interest in a lot in

the strata scheme in question.

Agreed Facts

22

The parties have provided to the Tribunal an Agreed Statement of Facts and
Issues. Relevant to the issues for determinations set out below, the agreed

facts include:

o The applicants comprise 17 lot owners who, between them, own a total
of 27 lots.



The respondent comprises a total of 71 lots, with 6 of those lots
representing prior plans of subdivision and therefore not having voting

rights.

Resort Enterprises Pty Limited (“RE”) is the owner of lots 21 to 30 (“RE
lots”). RE is also the owner of 4 further lots bracket 1, 6, 9 and 10.

The Application in Barnes was filed on 10 January 2023.

On 6 May 2024 the decision in Barnes was handed down. Order 5
provided:

“5. Order pursuant to Section 232 of the Strata Schemes
Management Act 2015 (NSW) that within 42 days of the date of
these orders, the respondent is to engage a suitably qualified
contractor to prepare a scope of works and costings for any
necessary repair work to all areas of the common property and
that such scope and costing be considered at the next general
meeting of the owners corporation.” (Barnes Order)

The time for compliance with the Barnes Order was 17 June 2024.

On 17 May 2024 RE commenced proceedings in the Tribunal seeking,
inter alia, that the respondent carry out repairs to the RE lots and,

further, seeking damages for lost rent (“RE proceedings”).

On 27 June 2024 the applicants to the Barnes proceedings agreed to
extend the time for the respondent to comply with the Barnes Order to
1 July 2024.

On 23 July 2024 the respondent resolved to instruct Partridge
Structural Pty Limited (“Partridge”) to prepare a scope of works

regarding the remediation of common property.

On 9 September 2024 the strata committee resolved to prioritise
Partridge’s report on the common property affecting the RE lots due to

the RE proceedings.



Between 23 to 27 September 2024 Partridge attended the scheme and

carried out a visual inspection.

On 23 October 2024 Partridge issued a remediation engineering report

regarding the RE lots, to be used in the RE proceedings.

On 19 November 2024 the Respondent instructed Partridge to prepare
a condition report on the “remainder lots” (which are all privately owned
lots other than the RE lots).

On 14 February 2025 Partridge issued a supplementary report to the
engineering report dated 23 October 2024.

On 19 March 2025 Partridge issued a scope of works for the RE lots.

On 15 April 2025 the respondent instructed Partridge to commence the

tender process for the proposed remedial works to the RE lots.

On 16 April 2025 Partridge issued the remedial engineering report in

respect of the remainder lots.

On 3 June 2025 the respondent instructed Partridge to prepare an

expert report in the RE proceedings.

On 18 June 2025 the present proceedings were commenced.

On 15 July 2025 Partridge issued a tender summary for the RE lots.

On 25 July 2025 the respondent instructed Partridge to prepare a
scope of works for the remainder lots.

On 30 July 2025 the respondent instructed Partridge to prepare a joint
expert report in the RE proceedings.



o On 8 October 2025 Partridge issued a scope of works for the

remainder lots.

o On 14 November 2025 Partridge issued a settled scope of works and

tender documents for the remainder lots.

o On 1 December 2025 the respondent instructed Partridge to proceed to

tender the scope of works for the remainder lots.

o On 16 March 2026 Partridge issued a tender summary for the

proposed works to the remainder lots. Tenders were received from:

(a) Burke Builders Pty Limited in the sum of $3,979,394 including
GST, and

(b) Lank Building Systems Pty Limited in the sum of $6,208,950
including GST.

o On 21 April 2026 consent orders were made in the RE proceedings
requiring the respondent to carry out, inter alia, specified works to the

RE lots and associated common property.

o On 22 April 2026 the respondent instructed Partridge to carry out works
required by the RE proceedings consent orders (being to update the

scope of works for repair of the RE lots and re-tender the scope).

o On 26 May 2026 an extraordinary general meeting was held for the
purpose of considering whether to accept either tender for the remedial

works to the remainder lots. Neither tender was accepted.

Issues for determination

23 From the content of the parties written and oral submissions, the admitted

evidence and the discussions at the hearing the issues for determination are:

10



(1)  Whether any of the circumstances set out in subsection (3) of s 237 are

made out in respect to the respondent’s strata scheme.

(2) If any such circumstances are established should the Tribunal make an
order appointing a person as a strata managing agent pursuant to
s237(1).

(3) If so, who should be appointed, and what should be the appropriate

time period in respect of any such appointment.

(4) If an appointment is to be made should the managing agent be
appointed to exercise all of the functions of an owners corporation or
only specified functions; all of the functions of the chairperson,

secretary, treasurer or strata committee or only specified functions.

Issue 1 - Are any of the circumstances set out in subsection (3) of s237 made
out in respect of the respondent strata scheme?

24

25

26

27

The respondent was the subject of orders made by the Tribunal on 6 May

2024 in the Barnes decision.

The first circumstance raised by the applicants, being a circumstance that -
they say - ought satisfy the Tribunal in making an order under s237(1) and (2),
is failure to comply with Order 5 made by the Tribunal on 6 May 2024 in the

Barnes decision.

The applicants rely on affidavits of Sinead Moria Hanlon (Ms Hanlon) of
7 October 2025, 10 February 2026 and 25 May 2026.

Ms Hanlon says at [4] of her 7 October 2025 affidavit that the Tribunal
delivered its decision in the Barnes proceedings on 6 May 2024; Order 5

being for the respondent, within 42 days of the orders, to:

“...engage a suitably qualified contractor to prepare a scope of work and
costings for any necessary repair work to all areas of the common property
and that such scope and costing be considered at the next general meeting of
the Owners Corporation”.

11



28

29

30

31

32

Ms Hanlon says that the last date of compliance with Order 5 was 17 June
2024 and that, by that date, the respondent had not engaged a contractor; nor

had no scope of work or costings had been prepared.

Ms Hanlon says at [8] of her first affidavit that at a general meeting of the OC
on 23 July 2024 it was resolved to accept a proposal from an engineering
company, Partridge,
the NCAT order”. She says at [11] that the SC on 9 September 2024 resolved

to prioritise Partridge’s reporting on the common property affecting lots 21 to

... to undertake necessary inspections to comply with

30, and to defer the further remaining common property to later stages.

Ms Hanlon deposes at [15] that on 23 October 2024 Partridge issued a report
limited only to lots 21 to 30; further, that on 24 October 2024 she sent an
email to the strata manager raising concerns that the Partridge report did not
comply with the Tribunal Orders in the Barnes proceedings because it did not
report on all areas of the common property; rather, only those areas impacting
lots 21 to 30 owned by RE.

She says that on 16 April 2025 Partridge issued a report assessing the
condition of common property areas excluding lots 21 to 30. She says that
that report identified 32 different types of defects and annexed a schedule
referencing impacted lots. Ms Hanlon refers to a statement made in the
Partridge report appearing at page 737 of Exhibit 1. There, the author says
that the report is limited to common property areas for all lots and lot internals
other than lots 21 to 30 and that the:

“... report is limited to those areas”. This is not considered a specification and
therefore cannot be used to tender out to a building contractor. Partridge can
provide a scope of works or specification for the recommended remedial
works”.

On 8 May 2025 an SC meeting was held to discuss, Ms Hanlon contends, the
April 2025 Partridge report. She annexes what is described as a summary of
that SC meeting; the summary commencing at page 750 of Exhibit 1. At page

751 under a heading “Compliance with Barnes Order” it is recorded:

12



33

34

35

36

37

38

“‘Amelia and Angelo discussed the need to comply with the Barnes Order,
which requires engaging a qualified contractor to prepare a scope of work and
costings for necessary repair work to all areas of common property. They also
mention the need to hold a general meeting to decide how to proceed”.

| take the reference to “Amelia” to be Amelia Glazebrook of the office of the

strata manager. The summary document does not indicate who Angelo is.

Ms Hanlon says at [36] that at the time of making of her October 2005 affidavit
the respondent remained in breach of Barnes decision Order 5. She says that
no scope of works and costing covering all common property areas has been

prepared and put to the Owners in a general meeting.

Jamen Potts has affirmed two affidavits for the Respondent dated
22 December 2025 and 22 May 2026 (Mr Potts). He says in his December
2025 affidavit at [2] that he is the owner of lots 40 and 55 and had been on the

committee for approximately four years.

Mr Potts says at [7] that the respondent Owners Corporation was also the
respondent in the Barnes’ proceedings. He says at [10] that on or around
6 May 2024 [noting that the Barnes’ orders were made on 6 May 2024] the

Barnes’ Subcommittee was formed.

Mr Potts deposes to other NCAT proceedings being commenced on 17 May
2024 against the same respondent by RE; those proceedings being referable
to the repair of lots 21 to 30 and for the payment by the respondent of rent

losses.

He says that on 19 May 2024 [ie 13 days after the Orders were made in the
Barnes’ decision], Kerin Benson Lawyers were instructed by the respondent to
“...act and advise in relation to the Barnes’ proceeding”; further, to advise on
whether the orders made in the Barnes’ proceeding should be appealed and,
if the respondent decided not to appeal, then “...to act and advise in relation
to comply with the orders in Barnes [sic]”. He then says that in May 2024,
those lawyers made enquiries for experts in the Moama region, and its

nearest capital city - Melbourne, to assist the respondent with complying with

13
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40

41

42

Order 5. He says at [16] that no firms were identified and that, subsequently,
the law firm contacted four firms in the Sydney and Newcastle region for a

scope of works to repair the common property.

At [17] Mr Potts says that in May 2024 and June 2024 the SC considered and
discussed how to comply with the “orders under Barnes” as well as “meet
obligations in the RE proceedings”. He says “it was obvious to the strata
committee that it had to comply with the Barnes orders and that the Owners
Corporation had to identify the common property that required repair”. He
further says at the end of [17] that the SC “...discussed that in the event
experts were going to be required in the RE proceedings it would be practical
and cost effective to engage the same experts the Owners Corporation had

engaged in the Barnes proceedings”.

He says that on 27 June 2024 Kerin Benson Lawyers wrote to the solicitor for
“the Barnes’ applicants” Amanda Farmer (Ms Farmer) for an extension of
time to comply with Order 5. He says that that was agreed to and that on 1
July 2024, Kerin Benson wrote to “the registrar in the Barnes’ proceedings -
which the Tribunal takes to be a reference to the NCAT registry - “requesting

amendment”. He says, however, that “no orders were made to this effect”.

Mr Potts says at [20] that on or around 7 July 2024 the SC received quotes
from four experts for the preparation of a scope of works to repair the common
property. He says that the quotes were considered at an SC meeting on
16 July 2024 and that a decision at that meeting was made to refer the quote
from Patridge to the full Owners Corporation for consideration as it was the
least expensive quote. He says at [22] that on 23 July 2024 at a general
meeting the OC resolved to instruct Patridge to prepare a scope of works to
repair the common property; further that the instructions were issued to

Patridge on or around 25 July 2025.

At [26] Mr Potts refers to certain procedural orders made in the RE
proceedings on 22 August 2024, and that on 28 August Partridge issued an

updated costs agreement for a condition assessment report of [RE] lots 21 to

14
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44

45

46

47

30. He then says at [28] that “on the basis of the advice from Patridge”, and
given the orders made on 22 August 2024 in the RE proceedings, the
respondent “considered splitting up the condition reporting and scope of works

preparation”.

At [35] Mr Potts deposes to the lawyers for the OC writing to Ms Farmer
“...requesting an extension of Order 5...”. He says that no response was

received.

The letter of the lawyers for the OC is at pages 1,659 and 1,660 of Exhibit 2.
Paragraph 2 of the letter says:

“Our client requests that Order 5 be amended to 43 weeks, the effect being
that a scope of works for repair that is suitable to tender for common property
including common property effecting all lots will be complete by 3 March
2025”.

Mr Potts says at [36] that on 6 November 2024 at an SC meeting the
committee agreed “...to carry out a simple but high level report condition on

the common property servicing lots other than lots 21 to 30”.

At [52] Mr Potts refers to the Strata Committee Members considering their
position during April 2025 “...in relation to the Barnes’ orders”. He then refers
to condition reporting and a scope of works for “the RE lots” taking longer than
expected; further, that “the reporting on the rest of the common property was
also behind”. He then sets out in that paragraph the reasons for that state of
affairs and says at the foot of the paragraph “given the above considerations,
compliance with the Barnes orders were still not being met, despite attempts
to do so”. He then says that on 5 May 2025, Kerin Benson wrote to
Ms Farmer seeking an extension of time to comply. That email is at
page 1944 of Exhibit 3.

Mr Potts deposes to Partridge issuing a scope of works “for the remainder
lots” on 8 October 2025. He says that between 10 October and 29 October
2025 the SC reviewed the scope of works for repair to the remainder lots and

that on 14 November 2025 Partridge issued the settled scope of works and

15
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tender documents to the whole SC. He says that on 1 December 2025 the OC

wrote to Partridge instructing to proceed to tender the scope of works.

In his May 2026 affidavit Mr Potts says at [4] that on 16 March 2026 the OC
received a tender summary report from Partridge containing quotes to repair
“the remainder lots”. He says the quotes were from Burke Builders at
$3,616,722.49 excluding GST add Link Building Systems at $6,208,950
excluding GST.

At [4e] Mr Potts says that on 18 May 2028 - which the Tribunal takes to be a
reference to 18 May 2026 - the OC issued an agenda for a general meeting
and that on the agenda were motions to consider the quotes to repair the

common property.

Behind tab 8 of Exhibit 3 are meetings of an extraordinary general meeting of
the respondent strata scheme held 26 May 2026. The minutes record the

following as an explanatory note for motions 1 and 2:

“Order 5 made on 6 May 2024 in NCAT proceedings no. 2023/00417342 (the
“Barnes order”) required the Owners Corporation to engage a suitably
qualified contractor to prepare a scope of works and costings for any repair of
the common property and to consider the scope and costing at a general
meeting. While obtaining the scope of works and costings in accordance with
the Barnes’ order, Resort Engineering Pty Ltd (“RE”), the owner of lots 21 to
30 in the scheme, filed NCAT proceedings no. 2024/00183926 (the “RE
proceedings”) for orders that the Owners Corporation repair or replace the
structures on the common property servicing lots 21 to 30. On 21 April 2026
orders were made in the RE proceedings setting out the steps required to be
taken by the Owners Corporation to repair or replace those structures (“RE
orders”). The Owners Corporation requires resolutions to progress those
steps. As to the balance of the common property the subject of the Barnes’
order, namely common property other than which services lots 21 to 30 (the
‘remainder lots”) the Owners Corporation has obtained the scopes of work
and costings as required by the Barnes order as follows (“Barnes scope and
costings”):

Are now [sic] provided for a consideration in accordance with the Barnes
order and for resolutions to be made with respect of them.

Motion 1, which was carried, refers to the tabling of documents being the
Barnes orders, the RE orders, a remedial engineering report, a scope of

works for rectification of remainder lots and a tender summary report.

16
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Motion 3 was defeated; that being to accept a quotation of Burke Builders
dated 13 February 2026 in the amount of $3,978.394.74 exclusive of GST.
Motion 4, also defeated, was to accept a quotation of Link Building Systems
Pty Ltd in an amount of $6,208,950 exclusive of GST. Motion 5 - which was
carried - was a resolution that the OC would “...further review the scope of
works to repair the remainder lots, in an effort to obtain alternative and
cheaper quotes and that the power to carry out the review is granted to the

strata committee”.

At the 4 June 2026 Tribunal hearing Ms Hanlon maintained in cross-
examination that she was not content for the engineers, Partridge, to prioritise
the RE proceedings however she agreed to an extension of time for
compliance with the Barnes order. She further conceded that it was difficult to
obtain tenderers; further, that the Barnes orders, in the week prior to the
Tribunal hearing, had been complied with. She maintained however, that

compliance was “incredibly slow”.

Mr Potts, when giving evidence at the Tribunal hearing, said that a scope of
works was not obtained until November 2025 referable to the Barnes order;
further that the scope of works was put out to tender in December 2025. The
OC received the tender analysis of Partridge in March 2026. Tenders, he said,
were put to a meeting of the OC but the tenders of two entities were rejected.
Mr Potts maintained that the delays in complying with the Barnes orders were

caused by the commencement of the RE proceedings in the Tribunal.

In closing submissions at the Tribunal hearing the respondent agreed that the
terms of the Barnes order were not complied with. It says, however, that the
applicants should have taken steps to re-list the proceedings and to have

sought an extension of time.

The applicants in response say that whether or not the Barnes proceedings
were renewed or, as an alternative course, the current proceedings
commenced, would not have affected the relief sought namely the remedy of

a compulsory strata manager being appointed.

17
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In further answer to the respondent’s submissions the applicants say that it
was not practicable for them to have sought a work order for repairs to the
common property on a renewal application; this due to the magnitude of the
task. They say that for a work order to be made the Tribunal will usually
require a scope of work and that in the RE proceedings the respondent spent
over $55,000 to obtain such a scope of works for only ten of the lots. They say

that it is not reasonable to have expected them to have expended those sums.

They also submit that - contrary to the position put against them by the
respondent - they did not acquiesce to the respondent deciding not to comply
with the Barnes order. They say that commencing the current proceedings is a
clear indication that they were not content with a decision to prioritise the RE
proceedings, and therefore prioritise work to the RE lots, over the rest of the

common property.

Subparagraphs (a), (b) and (c) of paragraph 4 of the Points of Claim assert
that i) the respondent is not functioning satisfactorily because some of the SC
Members are conflicted and have consistently failed to recognise or address
their position of conflict, ii) the Respondent is preferring and prioritising the
needs of particular lot owners over others and, iii) that some of the SC
Members are not carrying out their functions for the benefit of the Owners

Corporation and with due care and diligence, in breach of s37 of the SSM Act.

In their 4 June 2026 opening submissions the applicants sought to include, in
support of the allegation of unsatisfactory functioning in section 4 of the Points
of Claim, that the respondent did not have sufficient funds to meet its actual or

anticipated expenditure.

Additionally, at the hearing the applicants sought to rely upon a Tribunal order
made in April 2026 in the RE proceedings not being complied with. The
respondent objected on the basis that these contentions were not raised in the
Points of Claim and would result in prejudice and procedural unfairness. |
agree. Contentions by the applicants of the respondent not having sufficient

funds to meet its actual or anticipated expenditure and failure to abide by

18
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orders made in April 2026 in the RE proceedings will not be considered in

these Reasons.

In her October 2025 affidavit Ms Hanlon asserts that there has been “...a
pattern of conflicted decision making by Committee Members” that, she says,
i) commenced before the Barnes decision was handed down, ii) was
recognised by the Tribunal in the Barnes proceedings and, iii) has continued

since the decision in the Barnes proceedings.

She then says at [39] that Committee Members Wayne Butler and Peter
Lanting are directors and shareholders of RE and that RE owns lots 1, 6, 9, 10

and 21 to 30 in the strata scheme.

She then says at [41] that Committee Members Darren Smith, Brett Johnson,
Stewart Bard, Wayne Butler and Peter Lanting are, or were at some stage in
the past, participants in the Wimbi River Resort Joint Venture. She says that
the joint venture agreement provides that its purpose was to purchase,
develop and sell the site of the respondent strata scheme. She then records at
[43] ABN records listing a number of entities trading under the name Butler
Wimbi Management Joint Venture, then refers to having listened to the NCAT
audio file hearing of the Barnes proceedings (but does not produce a
transcript of the proceedings in evidence), refers to [51] of the Barnes decision
then, at [56] of her first affidavit, to emails passing between herself and

Committee Members regarding conflict of interest.

The OC has not, in the resolutions made at the 26 May 2026 Extraordinary
General Meeting, determined to maintain and repair common property
pursuant to its Section 106 obligation; rather, by resolutions passed at that
meeting, has decided not to proceed with two submitted quotations, has
determined to review the scope of works to repair the common property in an
effort to obtain alternative and cheaper quotes. There is nothing in the
minutes of that meeting to indicate when that process would be undertaken,
and no evidence at the hearing as to what the position was at that point. The

motions passed at that meeting do not evidence compliance with the duty to
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maintain, comment, renew, or maintain and keep in a state of good and
serviceable repair of the common property, to defer compliance with that

obligation to an indetermined, to an undetermined date.

Further, there is no evidence of the OC determining by special resolution per
subsection (3) of section 106 (8) (c) that it is inappropriate to maintain, renew,
replace or repair the common property, nor (b) that any such decision would
not affect the safety of any building, structure or common property in the strata
scheme comma or detract from the appearance of any property in the strata

scheme.

In their 4 June 2026 opening submissions the applicants on this issue simply
assert that SC Members - without identifying which ones - failed to recognise

their conflicts of interest.

The contention of certain unidentified SC members being “conflicted” or
“consistently [failing] to recognise or address their position of conflict” is not
made out as a circumstance evidencing the strata scheme not functioning or

not functioning satisfactorily.

Assertions of persons serving on a strata committee being in a position of
conflict, and of failing to recognise such conflict, are serious claims to make
and would not be established without clear evidence of (a) who the persons
are that are being referred to, (b) the conduct or circumstances said to give
rise to the conflict and, (c) the consequences of acting when in a position of

conflict.

Relevantly s37 of the SSM Act obliges each member of a strata committee of
an owners corporation to act with honesty and fairness, due care and

diligence, and for the benefit, as far as practicable, of the Owners Corporation.

Absent evidence sufficient to discharge the onus of proof resting on them, |

am not satisfied that the applicants establish any failure on the part of
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Committee Members to exercise their functions as such members for the

benefit of the owners corporation.

Similarly, and in the absence of persuasive evidence, the applicants do not
discharge the burden of proof resting on them in establishing their contention
of unidentified Committee Members i) preferring the needs of particular lot
owners over others, ii) prioritising the needs of particular lot owners over
others or, iii) not carrying out their functions for the benefit of the Owners

Corporation with due care, skill and diligence.

There is no evidence as to circumstances where unidentified individuals on
the committee have been either preferring or prioritising the needs of
particular lot owners” over others. The “particular’ lot owners are not identified.

Nor are the “others”.

The acts or omissions of the SC Members which are said to have been

performed without due care and diligence are not particularised.

The remaining contention of the applicants in support of its s237 order is their
allegation of breach of duty to properly maintain and keeping a state of good

and serviceable repair the common property.

The evidence adduced by the parties referable to failure to comply with Order
5 of the Barnes decision is also referable to this plea; the order being an order

in the furtherance of the respondent’s duty to comply with its s106 obligation.

The first component of the order was the engagement of a suitably qualified
contractor to prepare a scope of works and costings for necessary repair
works to common property. The second component of the order was that such
scope and costings be considered by the OC. As stated earlier the Tribunal, at
[157] of the Barnes decision, specifically referred to the strict statutory duty to
maintain and repair common property under s106; recording in that paragraph
that the orders made were to accommodate concerns as to the repair and

maintenance obligation; further, that “... the orderly process of dealing with
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[the s106 obligation] has been frustrated or derailed by the matters the subject

of [the Barnes proceeding].

Issue 2 - If any such circumstances are established, should the tribunal make
an order appointing a person as a strata manager, a strata managing agent
pursuant to section 237

77
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On consideration of all of the evidence | find that the s237(3)(b) circumstance
of the respondent failing to comply with a requirement imposed on it by an

order made under the SSM Act is established.

The Tribunal made clear at [157] of the Barnes decision that Order 5 was
made pursuant to s232 of the SSM Act; that section permitting the Tribunal -
on application by an “interested person”, which the Act defines to include the
owner of a lot - to make an order to settle a complaint or a dispute about, inter
alia, failure by an owners corporation to exercise a function imposed by or
under the Act. Such functions include the s106 obligation to properly maintain
and keep in a state of good and serviceable repair the common property.
Compliance with Order 5 in Barnes was a requirement imposed on the

respondent by Tribunal’s order.

Whilst the respondent gives evidence setting out its reasons for not complying
with the terms of Order 5 - including the impact of the separate RE
proceedings and the difficulty in obtaining tenders - as factors which may
impact on the Tribunal’s exercise of discretion (by use of the word “may” at
the commencement of s237(1)) | am satisfied on the evidence that within 42
days of the making of Order 5 on 6 May 2024 in the Barnes decision, and
when the decision had not been appealed or enforcement of orders stayed,
the Respondent had not (a) engaged a suitably qualified contractor to prepare
a scope of work and costings for all necessary repair work to all areas of the
common property, nor (b) caused such scope and costing to be considered at
the next general meeting of the Respondent to be held after expiry of the 42
day period.
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| reject the submission of acquiescence by the applicants to the Barnes
proceedings to the respondent’s decision not to comply with the order. Firstly,
the evidence does not clearly disclose the identity of the applicants in the
Barnes proceedings. At [3] of the Barnes decision the Tribunal refers to there
being 14 Applicants to the proceeding and that the identities of those
Applicants were listed in the annexure to the Application in those proceedings.
A copy of the Application in the Barnes proceedings, and the annexure to it, is

not in evidence in the current proceedings.

Secondly, there is no evidence of the applicants in the current proceedings
acquiescing in the Barnes orders not being complied with or agreeing to an
extension. There is correspondence between the lawyers for the parties but
that does not amount to an agreement. Even if there was such an agreement
the Tribunal in the Barnes proceedings, at [157], was clearly making its
determination by reference to the respondent’s strict statutory duty to maintain
and repair common property. It was not confining itself to such common
property as may be adjoining or associated with certain lot owners. That
position is made clear by the terms of Order 5 where the Tribunal is casting its
order such as to concern necessary repair work to all areas of the common

property.

A published decision of the Tribunal, such as the Barnes decision, is not one
in respect of which the party the subject of the Tribunal’s orders - in that case

the respondent - can determine whether or not the orders are complied with.

Whether confronted with fresh proceedings such as the RE proceedings, or
with the difficulty in engaging a suitably qualified contractor to prepare a scope
of works and costings for necessary repair work to common property, the
respondent - rather than simply choosing not to comply with the orders made -
could have sought the applicants’ consent under clause 9(1)(a) of Part Il of
the Civil and Administrative Tribunal Regulation 2013 (NSW) to the Tribunal
varying the time limit imposed by Order 5 and making an application under

s41 of the Act for an extension of time.
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The respondent could have approached the applicants in the Barnes
proceedings - namely the persons “in whose favour the order was made” - to
apply to renew the proceedings under clause 8 of Schedule 4 of the Civil
Administrative Tribunal Act 2013 (NSW). On such an application being made,
and noting the requirements of clause 8(4), the respondent could have
submitted, after putting evidence to the Tribunal of failure to comply with the
order, that an “other appropriate order” could have been made when the
matter was originally determined namely the same Order 5 but with a longer

time period for compliance.

As to whether the Tribunal ought exercise its discretion in making Orders 1 or,
alternatively, 2 in the Application, a remedial engineering report, a scope of
works for rectification of remainder lots and a tender summary report for works
to the remainder lots were tabled at the 26 May 2026 extraordinary general
meeting of the Owners Corporation. Quotations that were put before the
meeting for the carrying out of the works by Burke Builders Pty Limited and
Link Building Systems Pty Limited were not accepted. Rather, the position of
the OC as at the conclusion of the 26 May 2026 meeting was (per Motion 5)
that it will “... further review the scope of works to repair the remainder lots in
an effort to obtain alternative and cheaper quotes and that the power to carry

out the review is granted to the strata committee”.

Motion 5 was carried 34 votes to 29.

The discretion afforded to me by s237 is exercised in favour of the making of

Order 1. This for the following reasons.

Firstly, it is inappropriate, and potentially a danger to persons and property, for
necessary repair and rectification works to common property to a strata
scheme to be not the subject of rectification, particularly when the issue has
been carefully considered by the Tribunal and the subject of orders made

more than two years ago.
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Secondly, the duty imposed on an owners corporation by s106 of the SSM Act
is an absolute duty. Compliance with it is mandatory, not discretionary. Even if
not all lot owners within a strata scheme apply for an order under the section
that does not affect the mandatory nature of the obligation. It is not an
obligation owed only to those lot owners who apply for orders. A s106 order,
once made, binds the body corporate the subject of it; the order effecting - as
the Barnes order did and still does - all of the common property within the
respondent’s strata scheme, not just common property adjacent to or

materially impacting only certain lot owners.

The OC has, by its conduct in the two year period since the Barnes orders
were made, demonstrated that it does not fully comprehend the mandatory

and compulsory nature of the order made.

Issue 3 - If so, who should be appointed, and what should be the appropriate
time period in respect of any such appointment?

Issue 4 - If an appointment is to be made, should the managing agent be
appointed to exercise all of the functions of an owner’s corporation or only
specified functions; all of the functions of the chairperson, secretary,
economic, treasurer or strata committee or only specified functions?

91
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ASM in its letter to the Tribunal of 5 June 2025 after indicating consent to
appointment as managing agent to exercise all of the functions of the OC, the

SC and the office bearers for a period as determined by the Tribunal.

The email says that ASM will perform the duties and functions set out in
clause 2 of Schedule A1 of the Agreement. That schedule includes, inter alia,
arranging building and inspection reports and effecting repairs to and
maintaining common property or engaging appropriately qualified trades
persons to do standard work, with limitations on expenditure that may be
incurred by the agent without obtaining the approval of the person on behalf of
whom the agent is acting”. A box is then marked “X” under the heading “Full

authority with no limitations”.

The applicants are, per subsection (8) of s237 of the SSM Act, persons who

may make an application under the section being persons who obtained an
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Costs
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order under the Act that imposed a duty on the Owners Corporation that has

not been complied with.

| am satisfied that the person proposed to be appointed as strata manager
has the requisite qualifications and has expressed consent to being

appointed; both of which being requirements of subsection (4) of s237.

The evidence demonstrates an inability, | find, on the part of the OC to
understand the orders made in the Barnes decision and perform those orders.
I make similar findings in respect of the conduct of the SC. For that reason the
order that | make extends to the functions presently undertaken by the SC,
particularly as it may be necessary for the appointed agent i) to seek
quotations from a number of organisations, some of whom may be located
some distance from the premises and ii) liaise and work closely with

contractors who undertake rectification work.

With that in mind and with the real possibility that the process of engaging
contractors and performing rectification work may take some time | consider,
in the exercise of my discretion, that the appointment period should be 24

months.

Orders are made for any party wishing to apply for costs to inform the Tribunal
and provide evidence and support; further, for any party opposing an order for

costs to put on evidence and submissions.

ORDERS

1

Adeptly Pty Ltd t/as Australian Strata Management Murray Region (“ASM”) be
appointed the Strata Managing Agent for the Respondent for a period of two

years from the date of these Orders.
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ASM exercise all functions of the Respondent, and of the Strata Committee of
the Respondent on the terms and conditions set out in the Agency Agreement

being annexed to these Reasons.

Any party wishing to apply for costs is to inform the Tribunal and the opposing
party within 14 days of the date of publication of these Reasons, and at that
time lodge with the Tribunal provided to the other party, any affidavit in
support and written submission; such submissions to be no longer than five

pages in length.

Any party opposing an order for costs is to lodge with the Tribunal, and
provide to the opposing party within a further 14 days any affidavits relied
upon and submissions; such submissions to be of no more than five pages in

length.

Determination of any application for costs will be made on the papers in

chambers.
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| hereby certify that this is a true and accurate record of the reasons
for decision of the New South Wales Civil and Administrative Tribunal.

Registrar
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