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Quote the number below for all enquiries
Case number

The Owners 
c/- McCormacks Strata Management

ORDER

____
Case title The Owners  v 

On 24 September 2025 the following orders (and/or directions) were made:

1 Pursuant to s 238(1)(a) of the Strata Schemes Management Act 2015 (NSW), the
respondent, , is removed from the strata committee for The Owners Corporation
- Strata Plan No  immediately.

Reasons for decision:
BACKGROUND

1. The applicant is the owners corporation for a strata scheme located in , the
respondent is a lot owner in that scheme and a member of the Strata Committee for the scheme.

2. By application lodged on 10-Jun-2025 and as confirmed during the hearing, the applicant seeks
an order pursuant to s 238(1)(a) of the Strata Schemes Management Act 2015 (NSW) (SSMA) for
the respondent to be removed from the strata committee. The applicant argues that the respondent
has breached obligations including pursuant to s 37 of the SSMA in the manner set out in the points
of claim which accompany the application but by way of brief summary, the applicant alleges that:

(a) The applicant had, for the period from 2018 to 2023, a 5 year building management agreement
(BMA) with ;
(b) At the 2023 AGM for the applicant, there was a proposal for the fees payable under the BMA to
increase from around $490,000 per annum to around $835,000 per annum;
(c) At the AGM, the owners did not approve the proposed BMA,  was to be engaged on the
basis of the current terms with a new agreement to be negotiated within 6 months;
(d) The Strata Committee subsequently engaged DEA Lawyers to prepare a new BMA;
(e) On 02-Jul-2024, the SC resolved to engage a firm known as  as a consultant to evaluate
the building manager's schedule of duties and times and to assess or advise on remuneration
sought;
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(f) On 08-Oct-2024 and 09-Oct-2024, the SC considered a proposed draft deed of extension offered
by , and discussed, in the absence of  representatives, advice received from each of
DEA Lawyers and ; and
(g) On 09-Oct-2024, , who was then the GM for , provided the applicant
with four emails from the respondent to Mr , disclosing confidential information and
encouraging Accor to seek a higher rate of remuneration.

3. The applicant argues that this amount sot a breach by the respondent of s 37 of the SSMA, which
provides, amongst other things, that each member of a strata committee has a duty to exercise
their functions with honesty and fairness, with due care and skill, and for the benefit, as far as
practicable, of the owners corporation.

4. The chronology put forward by the applicant in Tab 2 of their earlier document bundle is not in
dispute, nor is the fact that the negotiations of the BMA remain ongoing. The respondent admits
that she sent emails to Mr  on 08-Oct-2024 and 09-Oct-2024 but argues that this
was not contrary to any obligation she owed, including pursuant to s 37 of the SSMA. She denies
that she had any obligation other than pursuant to s 37 of the SSMA and argues that the code
of conduct she agreed to at a meeting of the strata committee on 05-Mar-2024 was not binding
because it had not been passed by the owner's corporation as a by-law.

EVIDENCE AND HEARING

5. This application was heard by the Tribunal on 24-Sep-2025. During the hearing the applicant
was represented by Mr Derwent (the strata manager) and Mr  (a member of the strata
committee), the respondent appeared in person. Each party was invited to ask questions of the
other in relation to the evidence they relied on. Mr Derwent and M  gave sworn evidence,
but relied primarily on their documentary evidence.

6. On the material before me, I am satisfied that the Tribunal has jurisdiction to hear and determine
this application made pursuant to the SSMA.

7. The applicant's documentary evidence is comprised of two bundles, received on 07-Aug-2025
and 22-Sep-2025. Those documents include:

- A Chronology
- Affidavit of  sworn on 07-Aug-2025
- Affidavit of  sworn on 07-Aug-2025
- Minutes of Strata Committee Meeting dated 05-Mar-2024
- Email correspondence between members of the strata committee regarding a communication
protocol relating to the renewal of the BMA
- Email from the respondent to Mr  following the applicant becoming aware of the 08 and
09-Oct-2024 email correspondence from the respondent to Mr 
- Written submissions
- Points of claim
- The emails of 08 and 09-Oct-2024 referred to earlier in these reasons

7. The respondent's documentary evidence is comprised of two bundles, received on 15-Sep-2025
and at commencement of the hearing. Those documents include:

- Points of defence
- Written submissions
- Email correspondence regarding the tender for the BMA, and Mr Derwent's recommendation that
the applicant proceed with appointment of 
- Minutes of an AGM and GM for the applicant on 30-Nov-2023 and 15-Jan-2024 (respectively)
- Email correspondence relating to the decision to appoint alternative strata managers
- Minutes of a strata committee meeting on 09-Jan-2024
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- Notice of practical completion for facade works on 17-Nov-2022
- Email correspondence excluding the respondent from strata committee matters, which she says
she has found through record searches
- Other email correspondence including involving strata committee members

APPLICANT'S POSITION

8. I have already summarised the applicant's position earlier in these reasons.

9. I note that the applicant advances other grounds upon which an order should be made pursuant
to s 238, including that the respondent has breached a code of conduct agreed to by strata
committee members. For the reasons that follow, it is not necessary to make any determination
about those allegations.

10. The applicant primarily relies on their documentary evidence, in particular:

(a) The respondent's emails of 08 and 09-Oct-2024 to Mr ;
(b) The minutes of the 05-Mar-2024 strata committee meeting, which record the engagement of
DEA Lawyers to negotiate a new BMA with ; and
(c) The minutes of the 30-Nov-2023 general meeting, which record at resolution 21 a resolution
regarding negotiations with  for a new BMA.

11. In effect, the applicant asks the Tribunal to find that the respondent has, through her email
correspondence with Mr , shared information with  which has prejudiced the
negotiating position of the applicant in respect of the BMA. The applicant also asks the Tribunal
to find that the respondent has breached an obligation of confidence or, in the alternative, that
the sharing of the information provided to Mr  was otherwise inconsistent with the
respondent's obligations in s 37 of the SSMA.

RESPONDENT'S POSITION

12. During the hearing, the respondent raised a number of arguments. I do not propose to deal
with all of these arguments because some have no obvious relevance to the issues in dispute in
these proceedings. For example, during her oral evidence the applicant spent some time discussing
circumstances where the contract for  (the strata firm who for whom Mr Derwent is an
employee/officer) was to cease and where another strata manager would take over the operations.
She argued that the correspondence following this showed  withdrew from contractual
commitments and acting aggressively or discourteously. When asked how this was relevant to the
issues in determination, the respondent has not provided a compelling response.

13. Her position is, in summary, that:

(a) After a competitive tender, Mr Derwent advised the strata committee tha  had the most
competitive service offering;
(b) Accor own units in the building, including to operate a reception for a conference space;
(c) There would be significant costs to the applicant if  would not agree to be the building
manager, costs well exceeding the increase sought during BMA negotiations;
(d) The information she provided to Mr  was not confidential and the disclosure of
that information did not cause her to breach s 37 of the SSMA;
(e) She has been a long term, proactive member of the strata committee and only wishes the best
for the lot owners; and
(f) She is being unfairly targeted including because she sees that the strata committee (of which she
was the chair for a period of time) is usurping the applicant's decision making authority.

14. The respondent argues that through motion 21 passed in the 30-Nov-2023 general meeting,
the owners corporation had made a commitment to engage  and that negotiations ought to
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have been time limited to 6 months after that motion. Implicit in her argument is that the applicant
had accepted the increased costings proposed by  The text of that motion (as amended) is as
follows:

"That,  engagement as building manager be extended
under the current agreement and that, pursuant to Section 67 of the Act, 

 be appointed as Building Manager for a period of 5
years and a final form of agreement be referred to a general meeting within 6 months."

CONSIDERATION AND FINDINGS

15. Section 238 of the SSMA provides the Tribunal with a power to remove a strata committee
member of its own motion or by application of an interested person. I am satisfied that the applicant
is an interested person pursuant to s 226(1)(a). Section 238(2)(a) provides a non-exhaustive list of
circumstances where such an order can be made. This includes where a committee member has
failed to comply with the Act or regulations.

16. Section 37 of the SSMA provides:

"37 Duty of members of strata committee
(1) Each member of a strata committee of an owners corporation has the following duties--
(a) to exercise the member's functions--
(i) with honesty and fairness, and
(ii) with due care and diligence, and
(iii) for the benefit, as far as practicable, of the owners corporation,
(b) to comply with this Act and the regulations,
(c) to only use or disclose information obtained as a member, including information about an owner
of a lot--
(i) as required to carry out strata committee functions, or
(ii) as authorised or required by law,
(d) to not behave in a way that unreasonably affects a person's lawful use or enjoyment of a lot in
the strata scheme or the common property."

17. There needs to be compelling circumstances to justify the Tribunal's intervention in the
democratic processes of an Owners Corporation to remove an officer of a Strata Committee elected
by lot owners: Lockrey v Rosewal [2022] NSWCATCD 27 at [15]; Linney v The Owners – Strata
Plan No. 11669 [2021] NSWCATCD 123 at [94]. In Lockrey v Rosewal Senior Member D Moujalli
stated at [15]:

"It necessarily follows that the approach identified in Velastegui v Chan to an application for an
order under s 237 should also be taken in respect of an application for an order removing a person
from a strata committee under s 238 of the SSMA. Section 9 of the SSMA provides that the owners
corporation for a strata scheme has the principal responsibility for the management of the scheme.
The regime for self-management of strata schemes established by the SSMA involves the ability of
an owners corporation to elect the members of its strata committee: see ss29(1) and 30(4) of the
SSMA. Compelling circumstances would need to be demonstrated to justify the intervention of the
Tribunal to override the democratic wishes of the owners corporation by making an order under s
238 of the SSMA. The decisions of the Tribunal establish that such an order should only be made in
the clearest of cases."

18. In Linney v The Owners – Strata Plan No. 11669 Senior Member Sarginson (as he then was)
stated at [94]:

"Further, even if any of the matters set out in s 238(2) are established, the applicant must
additionally satisfy the Tribunal that the matters are of sufficient magnitude to justify exercising its
discretion in favour of removing the strata committee member from office."
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19. It's not in dispute that on 08 and 09-Oct-2024, the respondent sent to a representative of
 information about the BMA negotiations. This was sent by her individually, late at night,

with a suggested draft resolution for  to request to have added to the next AGM and
included forwarded text of an email chain involving strata committee members which was marked
confidential and includes detailed information about expected costs that the respondent says the
applicant would incur if Accor would not act as building manager. Those costs are said to include
$1.4m for purchase of a 1 bedroom unit, $500,000 to move a MIMIC fire alarm system, $400,000 to
build a new reception in the residential area and $1,000,000 to replace wiring associated with the
fire alarm system.

20. Nothing before me persuades me that the applicant had, through a general meeting or
otherwise, accepted the increased costs proposed by . It is clear that those costs are a
significant increase relative to the previous agreement which reached the end of its nominal term in
2023. In that context, I am satisfied that the respondent's emails to Mr :

(a) Were not authorised by the applicant, the strata committee or otherwise within the scope of any
role or responsibility conferred on the respondent;
(b) Had the capacity to deprive the applicant of the opportunity to negotiate a reduction in fees
relative to the proposal set out in the tender;
(c) Disclosed to  information about potential adverse costs that would be incurred if 
were not selected as the building manager and, in so doing, deprived the applicant of the benefit of
confidentiality as relates to certain information that might be beneficial in commercial negotiations;
and
(c) Given (a), (b), and (c), amounted to a breach of s 37 of the SSMA.

21. I accept that the respondent considers that she was acting in the best interests of lot owners,
but it's difficult to understand why she feels entitled to take a position which is not democratically
endorsed or otherwise approved by the applicant or the strata committee. Her sense of the risk
that  would refuse to renew the BMA is not supported by any independent expert evidence
and, having been provided with a copy of the respondent's CV, I am not satisfied that she has
professional expertise which would allow her to form a view as to that risk. The costs she refers to
are also not supported on the available evidence.

22. The negotiation of the BMA is obviously a contentious matter, but I do not accept the
respondent's argument that the applicant had bound itself to accept a new BMA with Accor at the
pricing proposed by  through its resolutions in the 30-Nov-2023 AGM. This is inconsistent with
the applicant's decision to engage solicitors and consultants to negotiate both the legal terms and to
have advice on the pricing proposed by . While the delay in concluding those negotiations is
regrettable, I do not consider that the emails sent by the respondent to M  can be
characterised as being for the benefit, as far as practicable, of the applicant. Those emails call into
question the respondent's capacity to refrain from unilateral courses of action which she decides on,
and her capacity to keep information she receives as a committee member confidential.

23. Those are, in my view, serious concerns and ones that would call into question the applicants'
confidence in her continued participation in the strata committee. In those circumstances, I consider
it reasonable to make the order sought and remove the respondent from the strata committee on
the basis that the respondent has breached s 37 of the SSMA (see: s 238(2)(a)) or in the alternative
because she has failed to exercise due care and diligence (see: s 238(2)(b)). Because I have made
these findings, it is not necessary to determine whether the conduct in question also amounts to
serious misconduct.

24. In reaching this conclusion I have considered the balance of the respondent's arguments. I
appreciate that she may feel excluded from various processes, or that information has not been
transparently shared with her. She must understand that this is at least in part a consequence of her
decision to share information which other strata committee members regard as confidential and as
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commercially sensitive to important negotiations. To the extent that she argues that the applicant,
the strata manager or any other member of the strata committee have engaged in conduct in breach
of an obligation in the SSMA, it has been open to her to seek advice and commence her own
proceedings before the Tribunal. She has not done so.

P Gardner, Senior Member

Issued: 24 September 2025

For further information about your rights and obligations in relation to this order please read NCAT’s Rights and
Obligations Guideline available on the NCAT website at www.ncat.nsw.gov.au.


