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1 Allow the Application.

2 Vacate the Interim Orders made by the
Tribunal on 27 January 2023 and make the

following orders in lieu thereof.

3 Order pursuant to s 24 of the Strata Schemes
Management Act 2015 (NSW) that the
resolution of Motion No 23 (‘Resolution 23’)
made at the Annual General Meeting of the
Owners Corporation on 27 August 2022 is

invalid and of no force or effect.

4 Order pursuant to s 150 of the Strata Schemes

Management Act 2015 (NSW) declaring that
By-law No 22 of Strata Plan 61934 is invalid in
that the By-law is harsh, unconscionable, or

oppressive.



Order pursuant to s 232 of the Strata Schemes
Management Act 2015 (NSW) that within 42
days of the date of these orders, the
Respondent is to engage a suitably qualified
contractor to prepare a scope of work and
costings for any necessary repair work to all
areas of the common property and that such
scope and costing be considered at the next

general meeting of the Owners Corporation.

Order pursuant to r 38(b) of the Civil and
Administrative Tribunal Rules 2014 (NSW),
and subject to Order 8 below, that the
Respondent is to pay the Applicants’ costs of
the proceedings in SC 23/00888, and the costs
of the Applicants’ Interim Application in
proceedings SC 23/00888, on the ordinary

basis, as assessed or agreed.

Order that the costs order made in Order 6
above, or if a costs order is made in favour of
the Applicants pursuant to the regime provided
in Order 8 below, is made on the condition that
the Respondent does not levy on any of the
Applicants a contribution to pay for any part of
the Respondent’'s costs and expenses,
including the Respondent’s contribution to the

Applicants’ own costs.



8 If any party seeks to make an application for a

different costs order to Order 6 above, the

following orders will apply:

(@)

(b)

Within 14 days of the publication
of these Reasons, any party
seeking a different costs order to
Order 6 above, is to lodge with
the Tribunal and serve on the
other party its submissions (not
to exceed 3 pages) and any
relevant evidence in support of
that application, and such
submissions are to also address
whether a hearing on the
guestion of costs may be
dispensed with under s 50(2)
Civil and Administrative Tribunal
Act 2013.

Within 7 days of the receipt of
any costs application pursuant to
Order 8 (a) above, the
respondent to any  costs
application is to lodge with the
Tribunal and serve on the other
party its submissions (not to
exceed 3 pages) and any
relevant evidence in support of
that application, and such
submissions are to also address
whether a hearing on the

question of costs may be
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REASONS FOR DECISION

Introduction

1 These proceedings were commenced by the applicants lodging a Strata and
Community Schemes Application in the Tribunal on 10 January 2023

(‘Application’).

2 The respondent is the Owners Corporation (‘OC’) of Strata Plan No 61934
(‘SP’), known as the Winbi Resort located along a part of the Murray River at
Moama NSW (‘Winbi Resort’).

3 There are 14 applicants to the proceedings, comprising some 26 individual and
corporate entities, being 14 owners of a total of 24 lots within the SP. The 24
lots and names of the respective lot owners are listed in the Annexure to the

Application and | need not restate them the purpose of these Reasons.

4 The SP comprises a total of 71 lots (6 of those lots do not have voting rights).

5 The Application seeks orders pursuant to the following provisions of the Strata
Schemes Management Act 2015 (NSW) (‘'SSMA’):

(1)  An order pursuant to s 24 or s 232 of the SSMA that the resolution of
Motion No 23 (‘Resolution 23’) at the Annual General Meeting (‘AGM’)
of the OC on 27 August 2022 is invalid and of no force or effect.

(2)  Or alternatively, an order pursuant to s 87 of the SSMA that the special
levy made by Resolution 23 at the AGM of 27 August 2022 in the total
sum of $1.7 M be varied to nil.

(3)  An order pursuant to s 150 of the SSMA declaring By-law No 22 to be

invalid because the by-law is harsh, unconscionable, or oppressive.

(4) Or alternatively, an order pursuant to s 232 of the SSMA declaring By-
law no 22 to be of no force or effect because it is inconsistent with the
SSMA.
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(5) An order pursuant to s 232 of the SSMA that, within 28 days of the date
of these orders, the respondent engages a suitably qualified contractor,
to prepare a scope of work and costing for any necessary repair work to
all areas of the common property and that such scope and costing be

considered at the next general meeting of the OC.

(6)  Thatthe respondent pays the applicants’ costs of and incidental to these
proceedings and that the respondent does not levy on any of the
applicants a contribution to pay for any part of the respondent’s costs
and expenses, including the respondent’s contribution to the applicants’

own costs.

Resolution 23 imposed a “special levy” for the deposit of $1.7M into the
respondent’s administrative fund. By-law 22 imposed a “facility and services
fee” in respect of amounts that are said to be disproportional to the unit
entitlements of the lot owners in the SP. Collectively, these are referred to by

the applicants as the “Disputed Levies.”

The respondent contended that Motion (Resolution) 23 was valid and complied
with s 81(4) of the SSMA. The respondent also contended that there is nothing
on the face of By-law 22 that would render it invalid (“even if imperfectly
drafted”).

| need not at this stage of my Reasons set out the parties’ competing
contentions or their respective submissions, as | deal with them in detail in my
consideration of the issues below.

At the time of lodging the Application, the applicants also lodged a Strata and
Community Schemes Interim Application dated 6 January 2023 (‘Interim
Application’) in proceedings SC 23/00889.

Interim Orders were made pursuant to that Interim Application by the Tribunal

on 27 January 2023, restraining the respondent from:
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Q) Treating any lot owner who does not pay the Resolution 23 “special levy”
or the By-Law 22 “facility and services fee” as an “unfinancial owner”;

and

(2) Charging interest or taking any debt recovery action against any lot

owner in respect of those sums referable to (1) above.

(3)  The costs of the Interim Application were to be dealt with in the costs of

the substantive proceedings.

On 27 April 2023, the operation of the Interim Order was further extended until
19 June 2023 or further order.

On 19 June 2023, | presided over the substantive hearing of the applicants’
Application. The hearing occupied a full day of oral submissions, the reading
of evidence, including witness statements and documents contained in 2 folders
of material of more than 1000 pages in a joint hearing bundle, cross
examination of Ms Hanlon (who gave evidence on behalf of the applicants) and
of the respondent’s witness (Mr Wayne Butler), and then short closing

addresses.

The joint hearing bundle of 2 volumes of affidavits and annexures was admitted
into evidence and marked “Exhibit A1” (Volume 1) and “Exhibit A2” (Volume 2).
| need not identify the material comprising Exhibits A1 and A2 as there is an

index in each of the 2 volumes comprising Exhibit A.

At the end of the hearing, directions were made for the exchange of written
closing submissions and | reserved my decision. Written submissions dated 23
June 2023 were received from the applicants’ counsel. The respondent’s
solicitor provided written submissions dated 7 July 2023. | will simply refer to
these as either the “applicant’'s submissions” or “respondent’s submissions”
since these written submissions comprehensively encapsulate the content of
the opening and closing oral addresses made on behalf of the parties at the

hearing.
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The Interim Orders remained in place, to be dealt with in my reserved decision
or pending any further order.

When my decision was still reserved and after the parties’ closing written
submissions had been received, on 5 October 2023, an Application for
Miscellaneous Matters (‘Miscellaneous Application’) was lodged by the
respondent. The Miscellaneous Application sought my disqualification from the
proceedings based on an apprehension of bias and for a new hearing to be
held before a differently constituted Tribunal. Consequential orders were also

sought that are not presently relevant.

The matter was relisted for directions on 18 August 2023. Both parties then
lodged written submissions. The applicants’ opposed each of the orders sought
by the respondent in the Miscellaneous Application. The hearing of the

Miscellaneous Application was held on 9 October 2023.

| need not set out the details underlying the Miscellaneous Application which
are recorded in my published Reasons.  Suffice to state that | ordered the
Interim Application to be dismissed and made a further order to continue the
Interim Orders made by the Tribunal on 27 January 2023 until the publication
of my reserved decision or further order. There was no appeal from those

orders.

Consideration

Strata Scheme

19

20

The affidavit of Ms Hanlon in Exhibit A 1 exhibits the Strata Plan at p41 ff, the
Strata Roll at pp51 ff and the By-laws at pp62 ff (and changes to the By-laws at
pp91l ff).

| need not set out the full history of the development of the land that originally
comprised 33 lots when the Strata Scheme (‘scheme’) was registered on 26
April 2000. Of those original lots, 32 lots comprised a mix of cabins, duplexes
and triplexes. Lot 33 was a development lot and further units were added on

10
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Lot 33 so that as stated above, there are now 71 lots of which there are 65
privately owned lots with unit entitlements. A survey plan dated 21 November
2011 described as “Winbi Resort” was admitted into evidence by the applicants,
without objection and marked Exhibit “B”, and provided a helpful depiction of

the layout of the lots after the development of Lot 33.

The history of the scheme and the genesis of the dispute between the parties
is detailed in both the applicants’ and respondent’s submissions and it need not
be set out again, save to observe that matters came to a head in early 2011
when the owner of lots 21-29 wanted to demolish the existing three one-
bedroom triplexes on those lots and replace them with 3 double storey
duplexes. The owner of those 9 lots is Resort Enterprises Pty Ltd of which Mr
Wayne Butler and Mr Peter Lanting are the directors and shareholders. Mr

Butler was the secretary of the OC at all material times.

The unit entitlements of the lots owned by Resource Enterprises is described
by the respondent as being “just over 20% of the total unit entitlements for the
scheme”. The total of the unit entitlements held by the applicants represents

34.7% of the total unit entitlements.

It appears to be common ground that certain other lot owners through various
family and investments trusts entered into a joint venture with trusts associated
with Mr Butler and Mr Lanting to form “Resort Enterprises Joint Venture” and/or
“Butler Enterprises Joint Venture” (collectively, the ‘JV’). These other lot owners
are Ms T A Johnson and Mr Stuart Beard. Mr Butler added in his oral evidence

that Mr Darren Smith was also part of the JV.

Those lots owned by persons or entitles associated with the JV are indicated
by an asterisk on the list of lot owners at [17] of the applicants’ submissions.
The applicants’ counsel submitted that the sum of the unit entitlements of those
persons associated with the JV is 30.85% of the total unit entittlements (which
he said was slightly different to the calculation given in the evidence of Ms

Hanlon, and nothing seems to turn on this small discrepancy).

11
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An application for re-zoning with Council was lodged by Mr Smith to permit the
redevelopment of the 9 lots owned by Resource Enterprises. Council refused

the application, in part because of the “8 week clause” in By-law 21 that states:

21. Long Term Occupation

No person or group of persons shall occupy any lot for more than eight (8)
weeks in any six (6) month period.

The applicants’ submitted that By-law 21 “plays a significant role in giving the
strata scheme its holiday resort character”: submissions at [20]. The
respondent submitted at [18] that “[a]ny ‘features’ that may have been hoped at
some time to lend this strata scheme the appearance of a ‘resort’ have been
dispensed with” by the OC “notwithstanding that, a ‘rump’ of lot owners appear
to wish to retain the idea of a ‘resort’ without the real costs or reasonable

allocation requirements of doing so.”

The respondent also took issue with the applicants’ describing the SP as “Winbi
River Resort” which is said to be a business name owned by a (unnamed) third
party: [15]-[16]. | am of the view that not much turns on this but | have referred
to the scheme as described in the survey report (Ex B) as “Winbi Resort”. |
observe however that the By-laws for the SP refer to the “Winbi River Resort”
(e.g. By-law 19 at Ex Al p66 and the impugned By-Law 22 at Ex Al p67).

Chronology giving rise to the challenge to Resolution 23

28

29

30

At a general meeting of the OC held on 14 July 2016, a motion to repeal By-
law 21 to permit long term occupation failed to pass. A special resolution was

required in any event to repeal a By-law: s 141(1) SSMA.

A motion for the removal of the 8 week restriction in By-law 21 was put to a
general meeting of the OC on 4 July 2022 and carried as an ordinary resolution

but it was not put or carried (as required) by a special resolution.

Capital Works Funds Plans (‘CWF Plans”) were prepared by “Solutions in
Engineering” (‘Solutions’) dated 14 April 2021. The CWF Plans covered a 15

12
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year period from 2021 to 2034. The CWF Plans identified capital work

contributions of:

(1)  $1,964,868 for “Lot repairs/maintenance only”; and

(2) $2,520,739.03 for “Common property only”.

Based on the CWF Plans, planned contributions for 2023 totalled
$1,536,325.09. Mr Butler’s oral evidence was that the CWF Plans have not
been adopted by the OC.

It appears that Resort Enterprises engaged Strac Engineering (‘Strac’) to
prepare reports based on a visual inspection of Lots 21-29 and unit 30 (which
serves as a reception area and former manager’s residence owned by Resort

Enterprises).

Strac provided 2 reports based on an inspection on 23 March 2021.:

(1) The first was dated 23 March 2021 in respect of Lot 30;

(2) The second was dated 3 May 2021 in respect of Lots 21-29 (which

followed a reinspection of those lots on 28 March 2021).

The evidence is that the commissioning of the Strac reports was not approved
by the OC and that Mr Butler said in his oral evidence that Resort Enterprises
was reimbursed by the OC for the cost of the Strac reports without any
resolution to that effect being passed by the OC.

At an EGM on 12 April 2022, a motion was again tabled to “remove” By-Law 21
pursuant to s 141 of the SSMA. The motion failed to pass.

Napier & Blakeley Quantity Surveyors (‘N&B’) provided a report dated 23 June
2022 for the costing of the “demolition and reconstruction” of 10 units identified
in the report, mistakenly referred to as “units 1-9” and a “reception building” that

Mr Butler said in his oral evidence should be a reference to “units 21-29” and

13
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Lot 30 respectively. The survey plan at Exhibit B refers to Lot 30 as an “existing

office/residence”.

Mr Butler’s oral evidence was that although the N&B report was commissioned

by Resort Enterprises and he was of the belief that that the OC paid for the cost

of the N&B report, there is no evidence of any resolution by the OC approving

that reimbursement by the OC to Resort Enterprises.

For the AGM of 27 August 2022, the following motions were put by Resort

Enterprises:

(1) Motion 11 (not passed): to “remove By-law 21 from the SP By-laws.”

(2) Motion 12 (not put to a vote): to put motion 11 into effect.

3) Motion 13 (not put to a vote): to grant landowner’s consent to submit a
Development Application (‘DA’) to allow:

(@) The demolition of the cabins on Lots 21-29 and construction of
new cabins and ancillary works; and

(b)  The demolition of Lot 30 and construction of up to 3 dwellings and
ancillary works;

4) Motion 14 (not put to a vote): to put motion 13 into effect.

(5) Motion 15 (not put to a vote - that required a special resolution): to confer
“special privileges and exclusive use rights” for the owners of Lots 21-30
in respect of common property and confer exclusive use rights on the
owners of all other lots in the scheme in respect of common property on
the terms proposed by new special By-laws 4 and 5 (also tabled at the
AGM).

(6) Motion 16 (not put to a vote): to put motion 15 into effect.

14
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(7)

(8)

9)

(10)

Motion 18 (passed): that the 2 CWF Plans in respect of the 17 lots the
subject of the 2 reports prepared by Solutions be discussed and adopted
or a direction be given to the Strata Committee to revisit and revise the

2 CWF Plans with input from Solutions prior to the next AGM.

Motion 20 (failed): that within 28 days of the AGM, the OC engages
suitably qualified contractors to prepare a scope of works and costings
for repairs to the common property and that such scope and costing be
considered at the next AGM to guide the OC in the preparation of a
budget for the “next financial year” (that was referred to as 1 January
2023 — 31 December 2023).

Motion 21 (passed): that the “estimated” receipts and payments for the
Administrative Fund and CWF (annexed to the Motion) for 1 January
2023 to 31 December 2023 proposed by Altitude Body Corporate [the
Strata Managers] be adopted.

Motion 23 (passed): that the OC resolves to raise additional levies to
pay for expenses it cannot “at once meet” from the Administrative Fund
or the CWF pursuant to s 81(4) SSMA in accordance with the “Special

Resolutions Levy” (annexed as “E” to the Motion).

Motion 23 is the subject of one of the grounds of relief sought by the applicants

in their Application. Resolution 23 at the AGM is the resolution that passed the

above Motion 23.

Resolution 23 prescribed a levy of $1,700,042 to be raised by 2 instalments

and allocated entirely to the Administrative Fund:

(1)

(2)

$1,000,020 by 1 October 2022; and

$700,022 by 1 July 2023.

Mr Butler’s oral evidence was that the total of $1,700,042 was derived from the
N&B report dated 23 June 2022. Yet that report has not been adopted by the

15
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OC to approve the demolition and reconstruction of the units on Lots 21-29 and
Lot 30.

It is inexplicable that a CWF was to be allocated to the Administrative Fund and
| was not impressed by Mr Butler’s inability under cross examination to explain
why the motion put by Resort Enterprises (and passed) sought that outcome. |
observe too that the OC’s Financial Report of January 2023 provided that the
special levy contributions in respect of Resolution 23 were intended for the
Administrative Fund and not the CWF: Ex A2 pp671ff.

At a general meeting of the OC on 22 October 2022, the following Motions were

put:

(1) Motion 6 (passed): To engage quantity surveyors N&B to prepare a
guantity surveyor report to provide an updated assessment of the cost
to repair damage to the strata lots constructed in the 1970s, including to
demolish and reconstruct Lots 21 to 30 inclusive.

(2) Motion 7 (not passed): Within 28 days of the date of this meeting, the
OC is to engage a suitably qualified contractor/s to prepare a scope of
work and costing for necessary repair work to the common property and
that such scope and costing be considered at the next general meeting

and guide the OC's preparation of the budget for the next financial year.

3) Motion 12 (not passed): The OC rescind its decision made at the AGM
on 27 August 2022 to raise an additional levy in the sum of $1,700,042.

At a meeting of the Strata Committee on 13 December 2022, motion 14 that
sought the OC to obtain an independent report on the condition of Lot 30 and
the 9 other units owned by Resort Enterprise, failed. The minutes recorded
(somewhat disingenuously as | discuss below) that “all members associated
with those lots were given an opportunity to abstain from voting and all opted

to exercise their vote and advised that their ownership of those lots does not

16
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affect their capacity to act in good faith or fulfil their role as committee members

in relation to this matter.”

It is difficult to see how Mr Butler and Mr Lanting as directors and shareholders
of Resort Enterprises, the latter being the owner of the relevant lots the subject
of the reports, could have not abstained from voting at this meeting of the SC
on 13 December 2022. Both Mr Butler and Mr Lanting had a direct pecuniary
interest in opposing the motion, so that the only basis on which the OC could
consider these issues was with reference to reports that Resort Enterprises had

itself commissioned but the OC had paid for.

There were 5 votes out of the 9 in total that voted against the motion. Two other
members of the Strata Committee who voted against the motion were Mr Smith
and Mr Beard. As discussed above, both Mr Smith and Mr Beard or trusts of
which they are involved are also associated with the JVs of which Mr Butler and
Mr Lanting are involved through their various trusts. The applicants submitted
that as associates of the JV, Mr Butler, Mr Lanting, Mr Smith and Mr Beard also
had “an indirect pecuniary interest in not having an objective independent

inspection of units 21-29”. There is some force in this submission.

In any event, | am satisfied as | discuss below, that all of the circumstances of
this case require the making of an order to the effect of the unsuccessful motion
7 put at the general meeting on 22 October 2022 and the failed motion 14 put
at the meeting of the Strata Committee on 13 December 2022.

At a meeting of the Strata Committee on 20 December 2022, the following three
motions failed, each of which were expressed as being subject to a binding
agreement being reached at a future (scheduled) mediation and subject to the

terms of that agreement, or as determined by NCAT on a final basis:

(1) That the OC will not declare “unfinancial” and remove the right to vote
from any owner who does not pay the $1.7M special levy or the facility

and services fee, either at all or on time.

17
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(2) That the OC will not charge any interest and interest will not accrue on
any part of the $1.7M special levy or the facility and services fee, either

at all or on time.

(3)  That the OC will not take any debt recovery action against any lot owner
who does not pay the $1.7M special levy or the facility and services fee,

either at all or on time.

These matters became the subject of the Interim Orders obtained by the

applicants in proceedings SC 23/00889 referred to above.

The reference in the above motions to a mediation and/or a NCAT
determination is significant. Overlaying the events and meetings in late 2022
is evidence that at that same time, Mr Butler had engaged the OC’s (present)
solicitors to provide advice to the OC (in reality, only Mr Butler and the strata
manager were privy to the advice), when the OC'’s solicitors had also provided
separate and private advice to Mr Butler/Resort Enterprises with respect to
Resort Enterprises commencing proceedings against the OC for alleged
neglect of Lots 1-30. This was the subject of a mediation on 21 March 2023,

that was not disclosed to the Strata Committee or the OC.

As submitted by the applicants, there was a stark and disturbing conflict of
interest in circumstances where there was a series of undisclosed written
communications in late 2022 in relation to Resort Enterprises commencing
proceedings against the OC, that passed between Mr Butler on behalf of Resort
Enterprises and as secretary of the OC, with Mr van Ede of JS Mueller & Co
Lawyers (‘JS Mueller’), who acted for both Resort Enterprises and the OC (and

who continued to act on behalf of the OC in these proceedings).

The respondent submitted that there is nothing improper for Mr Butler as
secretary of the OC to interact with the strata manager and that there was
nothing inappropriate, and it was not put to Mr Butler that it was inappropriate,
to provide instructions to the strata manager in his role as secretary. That may

be accepted as a general statement of principle, but the particular

18
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circumstances and facts from the evidence do not support that submission
when both Mr Butler and JS Mueller was involved in their respective capacities,
and at the relevant time, at least prior to these proceedings, where there was a

clear conflict between the interests of Resort Enterprises and the OC.

As stated above, these proceedings commenced on 10 January 2023. There
was no evidence of which | am aware, of any resolution passed by the OC to
authorise JS Mueller to act on behalf of the OC or approve any payment for
legal costs in these proceedings as required by s 103 SSMA to legally bind the

OC to pay JS Mueller’s legal costs prior to and in relation to these proceedings.

After the proceedings had commenced, N&B provided an updated costing
dated 25 January 2023 for Lots 21-30 being:

(1)  $1,744,473 for Lots 21-30; and

(2 $898,733 for Lot 30.

The provision of a further report by N&B was not put to the OC for approval or
approved by the OC, including the revised estimate for the redevelopment of
Lots 21-30.

On 1 and 6 March 2023, Solutions also provided updates to its two earlier
reports of 14 April 2021 in respect of “Lot repairs/maintenance only” and
“Common property only”. Mr Butler accepted in cross examination that he
engaged Solutions to provide these further two updated reports and that there
was no resolution passed by the OC authorising him to commission those
reports. As before, Mr Butler had the OC reimburse Resort Enterprises for

those updated reports without any authorisation by the OC to do so.

At an AGM on 13 May 2023, the following motions (among others) were put,
each of which was passed:

(1) To adopt the “CWP” dated 1 March 2023 and 6 March 2023 prepared by

Solutions and implement the “CWP”.

19
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(2) That the amount of money the OC will need to credit to its Capital Works
(Common Property) Fund and Capital Works (Units) Fund for actual and
anticipated expenditure are estimated in accordance with s 79(2) of the
SSMA, and the contributions to the Capital Works (Common Property)
Fund are determined in accordance with s 81(1) of the SSMA at
$341,000 and $500,000, respectively.

(3)  That the contributions to the Capital Works (Common Property) Fund
and Capital Works (Units) Fund be paid in quarterly instalments, the next
such instalment being due on 1 July 2023, and subsequent instalments
due on 1 October 2023, 1 January 2024 and 1 April 2024.

(4) To strike a special levy for the difference between the adopted budget
and the amounts already levied for 2023, being $162,623.35 for the
Capital Works (Common Property) Fund and $250,000 for the Capital
Works (Units) Fund, with a due date of 31 December 2023.

The applicant submitted at [130] that “the owners corporation has never created
any so-called Capital Works (Common Property) Fund or Capital Works (Units)
Fund.” For convenience, | will hereafter refer to these two funds respectively as
the “CWF-Common Property Fund” and “CWF-Units Fund.”

Also at the AGM, there were three motions headed “Engineering Review”
apparently submitted by the Strata Committee. There is no evidence of any
resolution made by the Strata Committee in respect of those three motions to
be put at the AGM.

In relation to the narrative of events set out above, the respondent’s
submissions (e.g. at [50] — [68]; [102]-[109]; [126]-[129]) contend that the
applicants have propounded “fanciful conspiracies” involving Mr Butler/Resort
Enterprises. The respondent submitted that the Strata Committee was not
dominated by persons aligned or associated with Resort Enterprises. The
submissions do not, however, deal with the conflict of interest identified by the

applicants and only address the fact that Mr Butler was the elected secretary of
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the OC. As such, it was submitted, Mr Butler was obliged to act on the basis of
the functions that are described in s 43 SSMA. In my view, that does not
address the conflict of interest by which JS Mueller was simultaneously
providing advice to Mr Butler/Resort Enterprises and also communicating about
those matters with Mr Butler acting in his role as secretary in relation to possible
proceedings involving Resort Enterprises and the OC. Those matters were not
disclosed to any member of the Strata Committee and were only known to the

strata manager.

The respondent’s submissions also relevantly contended (for example):

(1)  “This kind of woolly thinking has infected the approach of the applicants
in these proceedings, leading in turn to a series of illogical and
dangerous conclusions, including the existence of ‘plots’, ‘conspiracies’

and ‘corruption’: [20].

(2)  “... this is yet further evidence of the applicants’ total obsession with
Resort Enterprises leading to an inability to observe other plain facts”:
[200]; also [114].

3) “The best which the applicants have been able to do is to propose a ‘plot’
based entirely in inferences, in circumstances where, even on their own
case, all the steps required to implement the plot did not actually
occur...”: [209]; also [229].

The respondent’s submissions describe as “sheer nonsense” the “conspiracy”
which the applicants seek to propound in these proceedings. | am not directly
concerned with whether there is or was any such conspiracy. | am primarily
concerned with whether the claims sought in the Application should be upheld.
| am to consider the applicants’ claim that Resolution 23 is invalid, including
that it was the outcome of a fraud on a power, which | am required to determine
by having an objective regard to the facts and circumstances giving rise to
Resolution 23 and its purpose and effect. | am, however, also required to

consider whether Resolution 23 was passed for an improper purpose and
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contrary to the objectives and in excess of the powers conferred on the OC
under the SSMA.

Challenge to Resolution 23

63

64

65

66

67

68

| accept the submissions made on behalf of the applicants that Resolution 23
was in relation to a function conferred on the OC by the SSMA in respect of the
operation, administration, or management of the Strata Scheme (under s 136
of the SSMA): [145].

Resolution 23 raised a “special levy”. Motion 23 was purportedly made in
accordance with s 81(4) of the SSMA. No reliance was placed by the
respondent on the OC’s power to determine a contribution in accordance with
ss 79(1), 81(1) and (2) or 83 of the SSMA.

Section 81(4) SSMA is only concerned with the situation where, as the wording
in Motion 23 made clear by adopting the express language of s 81(4) SSMA,
that the OC “cannot at once meet” expenses of which it is “subsequently faced”
after an estimate is made by the OC of the costs needed by the OC under s
79(1) and secondly, at the same meeting, that the OC determines the amount
to be levied to raise the funds estimated by the OC: s 81(1).

| am satisfied that the preconditions to lawfully invoke s 81(4) SSMA were not

enlivened.

Section 81(3) requires the OC to levy the contribution based on the total amount
to be levied under s 83(1) SSMA and provide a written notice of the contribution
payable that must be proportional to the unit entittements of an owner’s lot(s):
s 82(2) SSMA.

The applicants’ contend that there was no estimate made the OC under ss

79(1), 81(1) or 81(2) to “determine” the amount to be levied, namely $1,700,042

and to be allocated to the Administrative Fund.
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There is no evidence that a s 81(1) resolution was made at the AGM. | accept
the applicants’ submission that Resolution 23 was made without the necessary
precondition of the passing of a s 81(1) resolution: [156]-[157]. A resolution to
be made lawfully under s 81(4) first requires an OC to identify an expense(s)
that it cannot meet but needs to pay, and to include that expense in an estimate
of “how much money it [the OC] will need” to meet that unforeseen expense: s
79(1) SSMA. That estimate must be included in the OC’s s 81(1) determination.

| also accept the further submission by the OC at [158] that the OC at the
relevant time of the making of Resolution 23 was not “faced with expenses” to
be dealt with under the Administrative Fund for the sum of $1,700,042 or any
other determined amount that was necessary to pay before the next s 79(1)
estimate could be determined. Also left unexplained by the OC, was the
applicants’ contention that the OC had never created any “so-called” funds
described as the CWF-Common Property Fund or CWF-Units Fund.

The respondent submitted, in reliance on The Owners - Strata Plan No 46528
v Hall [2009] NSWSC 278 and 2 Elizabeth Bay Road Pty Ltd v The Owners —
Strata Plan No 73943 [2014] NSWCA 409, that a failure by an OC to comply
with a condition on the exercise of a statutory power under the SSMA will not
necessarily render the act invalid: [155]. As an abstract proposition that may
be so, but the validity of that action requires, among other things, consideration
of the facts and circumstances causing such a condition to have been
unsatisfied.

The gravamen of the respondent’s case ([158]-[170]) was that s 106 SSMA
imposed on the OC a strict statutory liability to maintain and repair the common
property, relying on the N&B reports to contend that the OC faced expenses
that it could not meet in relation to (in the words of the explanatory
memorandum for Motions 23 and 24 for the AGM of 27 August 2022) “severely
damaged lots owned by Resort Enterprises Pty Ltd ...": [161].

The respondent also relied upon the decision of Coshott v The Owners of Strata
Plan No 48892 [2006] NSWSC 308 (Cosholt) (that considered the statutory
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predecessor of s 81 SSMA): [165]-[167]. Cosholt held that it was not necessary
for a special levy to be imposed at the same AGM that contributions for

Administration and Sinking Funds were levied.

Resolution 23 is invalid

74

75

76

77

78

Irrespective of the particular facts and reasoning in Cosholt, there are several
difficulties in accepting the application of the authorities relied upon by the

respondent to the facts of this case.

First, is that the evidence that | have referred to above, and that | accept, is that
the N&B reports were not commissioned or adopted by the OC, even though it

appears the OC reimbursed Resort Enterprises for the cost of those reports.

Second, is that the expenses referred to in the N&B reports are predicated on
the matters identified in the Strac reports, that were not commissioned or
adopted by the OC, even though it appears the OC reimbursed Resort

Enterprises for the cost of those reports.

Third, is that the special levy is not for the “repair and maintenance” of the 9
lots owned by Resort Enterprises within the meaning of s 106 SSMA. The
evidence as referred to above, is that the 9 lots are to be demolished and
reconstructed. Yet the Strac report dated 28 March 2021 that identified termite
damage in one lot only, was a report provided only 12 days after the first report
of 23 March 2021, when no such terminate damage was observed. | accept on
its face that termite damage was (later) observed in one lot, but the
circumstances giving rise to that finding in the context of Mr Lanting engaging
Strac and to have it undertake a further inspection, does give rise to some
concern. No person from N&B or Strac was called to give evidence or be cross
examined about their reports notwithstanding the applicants’ case that the Strac
reports did not investigate whether repair or replacement was the more cost

effective option available.

However, it appears that in the case of Lot 30, Strac did form the opinion that

“the repair works to bring the structure to a serviceable state is economically
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unviable”. There is nothing in the Strac report to disclose the basis of that
opinion and | cannot give it much weight. It may be that only Lot 30 needs to
be demolished and replaced. That is particularly the case where the Strac
report, even after observing termite damage in one of the other 9 lots,
expressed the opinion that “the external structures of [the three other] buildings

are in good condition without any noticeable damages”.

Fourth, is that Mr Butler accepted in his oral evidence as referred to above, that
he wants to “replace” the 9 lots of 3 one bedroom triplexes with 3 double story
duplexes. | am not satisfied that that this proposed scope of work, which is
essentially a complete redevelopment of the lots, falls within the ambit of the
OC'’s strict statutory duty to maintain and repair under s 106 SSMA. Since the
proposed redevelopment would constitute an enhancement of the common
property, a special resolution for such redevelopment would need to be passed
in accordance with s 108 SSMA, which has not been sought.

Fifthly, there is no evidence that at the relevant time of the making of Resolution
23, there was a Council consent for the proposed redevelopment. The
evidence is that the application to Council for the re-zoning to permit the
redevelopment that was made by Mr Smith (and who Mr Butler acknowledged
is associated with the JV referred to above), was rejected. Thereafter, there
was an unsuccessful attempt at the AGM on 27 August 2022 by Motion 11 to
repeal By-law 21 with its 8 week restriction and by Motion 12 (that was not put
to a vote) for the OC to lodge a DA for the demolition and a new construction
of cabins on the 9 lots. This is an important consideration because
notwithstanding that the N&B reports contend that there are no funds to meet
the expenses for the “demolition and reconstruction” of the lots, there is no
evidence and nothing in the N&B reports to indicate the timeframe by which

those expenses need to be met particularly without a DA approval in place.

An exception to satisfying the express the requirements of s 81(1) SSMA is
whether the OC is “faced with other expenses it cannot meet at once”: s 81(4).
There is no evidence that the OC is faced with other expenses it cannot meet

at once and there is no evidence of any timeframe for these proposed
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85

redevelopment works. The departure from compliance with the pre-conditions
required by s 81(1) SSMA cannot be justified by s 81(4) or be regarded as a
mere oversight or inadvertence to bring that failure within the principles

discussed in Hall and Elizabeth Bay Road.

Sixthly, the entire sum of $1,700,042 comprising the 2 instalments the subject
of the Resolution 23 special levy, was allocated to the administrative fund and
not for capital works. Mr Butler could not explain the reason for this in his cross

examination.

Seventhly, Resort Enterprises engaged N&B and Solutions to provide their
reports (including the updated reports) and Mr Lanting as a director and
shareholder of Resort Enterprises engaged Strac to provide its report. The only
units the subject of these reports are owned by Resort Enterprises. In my view,
this gives rise to the need for circumspection in my consideration of all the
surrounding circumstances relevant to the making of Resolution 23 in reliance

on those reports.

| accept the submission made by the applicants that in the circumstances
discussed above, Resolution 23 was passed without the necessary
preconditions stipulated by the SSMA being satisfied so that it was unlawful.
For those reasons, | reject the respondent’s submission to excuse its failure to
comply with the preconditions of s 81(1) SSMA and the submission that it
complied with the requirements of s 81(4) of the SSMA.

| find that Resolution 23 was made by ignoring or wilfully disregarding the need
for compliance with the conditions imposed by s 81(1) SSMA and was therefore
made beyond the power granted to the OC under s 81(1) of the SSMA, so as

to be invalid and of no force or effect.

Fraud on a power

86

To the extent it may be necessary to make alternative findings in the event that
| am wrong in my findings above, since a fraud on a power does not arise if a

resolution is invalid for other reasons, | would also have been satisfied that
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Resolution 23 was a “fraud on a power” by purportedly relying on s 81(4) of the
SSMA. The evidence supports the inference that Resolution 23 was for the
ulterior purpose, or at least had the known effect, of providing a benefit for only
one owner of lots in the scheme (Lots 21-29 and Lot 30), namely Resort
Enterprises, to the detriment of those lot owners who derived no benefit from

the Resolution (being the applicants, among others).

| am satisfied that Resolution 23 was a fraud on the power granted to the OC
under s 81(1) of the SSMA. In so finding, | have had regard to the authorities
referred to in the applicants’ submissions at [160] to [164] in respect of which
the respondent did not directly engage in its submissions or advance a
contention that those authorities should not have any application to the facts of

this case.

In The Owners — Strata Plan No 50276 v Thoo [2013] NSWCA 270 (Thoo), the
Court of Appeal upheld the careful and detailed discussion of the relevant
principles concerning a fraud on a power given by Slattery J in Thoo v The
Owners — Strata Plan No 50276 [2011] NSWSC 657 at [177]-[183].

The Court of Appeal in Thoo stated that the doctrine of fraud on a power and
the principles of Gambotto v WCP (1995) 182 CLR 432 (Gambotto), in so far
as they also apply to strata schemes, may be summarised in six principles as

follows:

(2) It is settled law that a fraud on a power extends to the making of
resolutions of an OC made in general meetings: see for example
Houghton v Immer (No 155) Pty Ltd (1997) 44 NSWLR 46 (Houghton)
at 53; Young v The Owners — Strata Plan No 3529 [2001] NSWSC 1135
(Young) at [45]; Casuarina Rec Club Ltd v The Owners — Strata Plan No
77971 [2011] NSWCA 159 at [89]; Thoo at [178].

(2) The formal validity of an exercise of a power is a precondition for the

granting of (equitable) relief because if the attempted exercise of a power
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3)

(4)

(5)

(6)

was otherwise void at law, adequate relief is available and there is no
occasion for equity to intervene: Houghton at 52; Thoo at [179].

Establishing a fraud on a power does not require a finding that the
majority was acting in favour of the resolution with dishonesty or moral
turpitude. It is sufficient if the fraudulent exercise of the power was for a
purpose with an intention beyond the scope of the power: Vatcher v Paul
[1915] AC 372 at 378; Lin v The Owners — Stata Plan No 50276 [2002]
NSWSC 88 (Lin) at [86]; Thoo at [180]. The finding that there was a
fraudulent exercise of a power may be inferred without analysis of the
individual motives and intentions of the persons voting: Lin at [86].

The doctrine of fraud on the power applies to the exercise of powers to
alter by-laws conferred on a majority or a special majority [of
shareholders] at a general meeting and “like other powers must be
exercise bona fide, and having regard to the purposes for which they are
created, and to the rights of persons affected by them”: British Equitable
Assurance Co Ltd v Baily [1906] AC 35 (British Equitable) at 42;
Houghton at 53; Thoo at [181].

The doctrine of fraud on the minority is capable of application in relation
to the contemplated expropriation of minority rights to a shared use of

the relevant part of the common property: Young at [45]; Thoo at [182].

The principles (in Gambotto) apply not only to the expropriation of rights
but also the “the compulsory destruction of rights”: Young at [52]; Thoo
at [183].

The circumstances discussed above as to the intended or practical effect of

Resolution 23 is that it required all lot owners to pay for the cost of not just

repairing and renovating the existing cabins, but demolishing and substantially

redeveloping, those lots that were owned by Resort Enterprises. The events

and matters giving rise to the provision of reports obtained by Resort

Enterprises and going to the need for more than repair and maintenance under
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s 106 SSMA, are clear. The reports obtained by Resort Enterprises in the
circumstances discussed above have not been verified by any independent
reports obtained by the OC, despite attempts by some other lot owners to do
so. | hold serious concerns about the arm’s length nature of those reports
procured by Resort Enterprises for the reasons given above. The OC did not
seek to adduce evidence from the authors of the reports obtained by Resort
Enterprises. | am satisfied that Resolution 23 does and was intended to be
solely for the benefit of Resort Enterprises (and its officers and shareholders,
as well as persons associated with it indirectly by the JV arrangements) and not
for the benefit of all lot owners of the scheme.

As Dixon J held in Peter's American Delicacy Co Ltd v Heath (1939) 61 CLR
457 (Peter’'s American Delicacy) at 511.:

... an apparently regular exercise of the power, may in truth be but a means of
securing some personal or particular gain, whether pecuniary or otherwise,
which does not fairly arise out of the subjects dealt with by the power, and is
outside and even inconsistent with the contemplated objects of the power. It is
to exclude the purpose of securing such ulterior, special and particular
advantages that Lord Lindley [in British Equitable] used the phrase “bona fide
for the benefit of the company as a whole.”

| am satisfied that the exercise of the power in relation to the making of
Resolution 23 was a means to directly secure some personal and pecuniary
gain for Resort Enterprises and indirectly for those associated with the JV to
redevelop those lots owned by Resort Enterprises. The attempts by those
associated with Resort Enterprises and/or the JV to apply for a DA of those lots
and to also seek to remove the “8 week clause” in By-law 21 discussed above,
should be seen in that context. It is open to infer that the intent behind the
Resolution was to achieve an outcome that was far more than the OC was
obliged to do under s 106 SSMA.

| am of the view that the special levy raised by Resolution 23 did not fairly arise
out of any proper purpose for which s 81(1) of the SSMA was intended and
Resolution 23 was passed to secure a particular advantage for Resort
Enterprises and not for the benefit of the OC as a whole: per Peter’s American

Delicacy at 511.
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Relief

96

However, | am not satisfied that | can find on the balance of probabilities that
the intent of the Resolution or its effect was to be so onerous as to cause the
applicants (among other lot owners) to become unfinancial and become
disentitled from voting at a later EGM. There is insufficient evidence about the
financial circumstances of each of the applicants to enable me to make that
finding, notwithstanding that the making of a finding that there was a fraudulent
exercise of a power may be inferred without analysis of the individual motives
and intentions of the persons voting (per Lin at [86]). It may be open for me to
infer that a special levy of such a significant sum would be a significant impact
on the finances of at least some lot owners but there is no evidence to support
the making of that inference irrespective of the apparent motives and intentions

of those voting in favour of Resolution 23.

Having made my (alternative) finding that Resolution 23 was a fraud on a power
granted to the OC under the SSMA by operating unfairly across all lot owners
to the benefit of only one owner of the lots to be redeveloped, | need not make
any finding that there was a deliberate strategy in passing Resolution 23 to
cause other lot owners, including the applicants, to become unfinancial and
disqualified from voting, as submitted by the applicants.

The relief sought by the applicants invokes ss 24 or 232 of the SSMA. Section
24 of the SSMA relevantly provides:

24 Order invalidating resolution of owners corporation

(1) The Tribunal may, on application by an owner or first mortgagee of a lot in
a strata scheme, make an order invalidating any resolution of, or election held
by, the persons present at a meeting of the owners corporation if
the Tribunal considers that the provisions of this Act or the regulations have not
been complied with in relation to the meeting.

(2) The Tribunal may, on application by an owner or first mortgagee of a lot in
a strata scheme, make an order invalidating any resolution of, or election held
by, the persons present at a meeting of the owners corporation if
the Tribunal considers that the provisions of Part 10 (other than Division 6 or
7) of the Strata Schemes Development Act 2015 have not been complied with
in relation to the meeting.
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(3) The Tribunal may refuse to make an order under this section only if it
considers--

(a) that the failure to comply with the provisions of this Act or the regulations,
or of the Strata Schemes Development Act 2015, did not adversely affect any
person, and

(b) that compliance with the provisions would not have resulted in a failure to
pass the resolution or affected the result of the election.

Section 232 of the SSMA relevantly provides:

232 Orders to settle disputes or rectify complaints

(1) Orders relating to complaints and disputes The Tribunal may, on application
by an interested person, original owner or building manager, make an order to
settle a complaint or dispute about any of the following--

(a) the operation, administration or management of a strata scheme under this
Act,

(b) an agreement authorised or required to be entered into under this Act,
(c) an agreement appointing a strata managing agent or a building manager,

(d an agreement between the owners  corporation and
an owner, mortgagee or covenant chargee of a lot in a strata scheme that
relates to the scheme or a matter arising under the scheme,

(e) an exercise of, or failure to exercise, a function conferred or imposed by or
under this Act or the by-laws of a strata scheme,

(f) an exercise of, or failure to exercise, a function conferred or imposed on
an owners corporation under any other Act.

| grant the relief sought by the applicants in paragraph 1 of their Application
under s 24 of the SSMA, by finding that Resolution 23 is ultra vires and | will
make orders to that effect. | am of the view that the order making power under
s 24 is the more appropriate provision of the SSMA invoked by the relief sought
by the applicants. Section 24 is concerned with the validity of actions taken
by an OC “in relation” to a meeting of the OC, including the passing of normal
or special resolutions. | am satisfied that the passing of Resolution 23 at the
meeting of the OC on 27 August 2022 was done in contravention of the
provisions of the SSMA as | have found, so as to enliven the order-making
powers under s 24 of the SSMA: see Carli v The Owners-Strata Plan No 56120
[2018] NSWCATD 55 at [138].
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99 To the extent it may be considered necessary or if it be found that s 232 was
the more appropriate provision, | would also have granted in effect that same

relief under the order making provisions of s 232 of the SSMA.

100 I need not make such an order in relation to the alternative basis sought alleging
there has been a fraud on a power or make the alternative order sought under
s 87 of the SSMA, but | would have made such an order for the same reasons
discussed above, if | am later found to be wrong in granting the primary relief

sought by the applicants in paragraph 1 of the Application.

Challenge to By-law 22

101 | now turn to the Application challenging the validity of By-law 22.

102 The range of subject matters for the making of by-laws is broadly set out in
s 136 of the SSMA in the following terms:

136 Matters by-laws can provide for

(1) By-laws may be made in relation to the management, administration,
control, use or enjoyment of the lots or the common property and lots of a strata
scheme.

(2) A by-law has no force or effect to the extent that it is inconsistent with this
or any other Act or law.

103 Section 139 provides, generally, as follows:

139 Restrictions on by-laws

(1) By-law cannot be unjust A by-law must not be harsh, unconscionable or
oppressive.

Note—

Any such by-law may be invalidated by the Tribunal (see section 150).

104 By-Law 22 is challenged by the applicants in their Application and said to be
invalid by reason of s 150 SSMA on the basis that it is harsh, unconscionable

or oppressive. Alternatively, the applicants’ seek an order under s 232 SSMA
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that By-law 22 be declared of no force or effect because it is inconsistent with
the provisions and purposes of the SSMA.

105 Section 150 of the SSMA provides:

150 Order invalidating by-law

(1) The Tribunal may, on the application of a person entitled to vote on the
motion to make a by-law or the lessor of a leasehold strata scheme, make an
order declaring a by-law to be invalid if the Tribunal considers that an owners
corporation did not have the power to make the by-law or that the by-law is
harsh, unconscionable or oppressive.

(2) The order, when recorded under section 246, has effect as if its terms were
a by-law repealing the by-law declared invalid by the order (but subject to any
relevant order made by a superior court).

(3) An order under this section operates on and from the date on which it is
so recorded or from an earlier date specified in the order.

106 Section 232 of the SSMA has been set out above.

By-law 22

107 By-law 22 states:

Facility and Services Fee

This By-Law shall apply to all units other than units 1 to 30 inclusive. Unless
the owner has entered into a licence agreement regarding the payment of an
annual fee to the Licensor under that Licence Agreement, the owner shall pay
to the Owners Corporation (in addition to any fees otherwise payable), or where
the common property is leased out, shall pay to the Lessee of the common
property, an annual fee of $2,600 to enable the owner or occupier of the unit to
share the facilities (except the Hot Tub) of the Winbi River Resort together with
the services set out hereunder for the ensuing year, and the Licensee agrees
to make the facilities and the services available accordingly. The Licensee shall
provide the following services in respect of the common property:

Maintain and mow lawns on a regular basis;

Maintain and weed gardens on a regular basis (but the Licensee shall not be
required to replace plants or edging);

Provide pool chemicals for the new swimming pool and maintain that pool (but
the Licensee shall not be responsible for replacement or breakdown of parts or
equipment);

Cleaning and minor maintenance of swimming pool furniture;
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Emptying of swimming pool and barbeque garbage bins;
Daily cleaning of barbecues.

The annual fee shall be paid in advance on the 1 July of each year, save for
the year ending 30 June 2000, during which the fee shall be paid in advance
calculated at the rate of $7.12 per day from the commencing date to 30 June
2000. The annual fee shall be fixed until 9 December 2000, and thereafter shall
be adjusted annually in accordance with the Consumer Price Index formula for
annual rental adjustment set out in Clause 44 of the Lease dated 10 December
1998 made between the Licensee (as Lessee) and Cosmic Park Pty Limited
as Lessor in respect of the Winbi River Resort.

Standing

108

109

110

111

The first issue to be determined is whether, as the respondent contends, the

applicants have no standing under s 150 SSMA to challenge By-law 22.

The respondent submitted (at [180]-[184]) that the applicants have no standing
to challenge By-law 22 under s 150 SSMA because the applicants became lot
owners after the By-law was in place and s 150 SSMA only applies to an
“application on behalf of a person entitled to vote on the motion to make a by-
law or [other persons].” As | now discuss, the italicised word “the” as quoted

by the respondent in the above context is not used in s 150 SSMA.

The respondent contended that the OC had been “for some time” been in a
leasing arrangement in relation to the common property and that arrangement
came to an end so that By-law 22 “became relevant”. [175]-[177]. The only
such arrangement of which | am aware from the evidence in these proceedings
is a lease between the OC and Butler Winbi Management Pty Ltd (‘BWM’) for
a 5 year term (plus options) commencing on 10 December 2013 and ending on
9 December 2018. The evidence of Ms Hanlon in her affidavit of 9 January 2023
is that thereafter the lease with BWM continued on a month-to-month basis until
22 May 2020 (Ex Al p39 at [75]-[76]), when it was terminated by BWM: Ex A2
p1023; applicants’ submissions at [26].

The respondent referred to and provided a copy of a decision of the Victorian
Magistrate’s Court between BWM and Master Design Builders (Vic) Pty Ltd
(‘MDB’) and Ms Helena Stajic, (then) as tenants in common as the owners of

Lot 60 inthe SP. MDB is an applicant in these proceedings and is now recorded
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as the owner of Lots 60 and 67. The Magistrate referred to the decision as a
“test case” as the issues “affects other unit holders™: [3] The Magistrate referred
to the parties’ acceptance that since 20 December 2015, BWM had “carried out

certain work on the common property in the strata plan”: [6].

The Magistrate upheld the validity of By-law 22 and found that MDB was liable
to pay the sum of $10,000 (an agreed sum for jurisdictional reasons) that was
held to have been charged “on a quantum meruit basis” by BWM for the
services it provided as part of the “operation of the resort” and for which MDB
“has derived a benefit”; [50].

The respondent relied upon that decision to submit that By-law reflects a
“relationship between the individual lot owner and the (then) lessee ([177]),
which was described by the Magistrate as “a statutory contract where there are
mutual benefits”: [49] The respondent otherwise did not seek to rely upon that
decision and the point of raising it was left unclear.

| will however, for the sake of completeness, observe that | am satisfied that the
reasons of the Magistrate are distinguishable. The Magistrate was dealing with
the SP at a time when BWM was “the owner and operator” of a holiday letting
business, being the Winbi River Resort, of which Butler Winbi Pty Ltd was the
lessee of the common property of the SP: [6]. | do not consider that the decision
could operate as a res-judicata in respect of the MDB as an applicant in these
proceedings or other lot owners who are applicants (not that the respondent
submitted as such since the OC was not a party in those Local Court
proceedings), even if it was regarded by those two parties as a “test case”. |
also differ from the Magistrate in respect of the findings made in reliance on a
purported “quantum meruit” to uphold the validity of the fee. The Magistrate
did not find that MDB lacked standing to challenge the imposition of the facility
and services fee by BWM or the validity of By-law 22.

On the issue of standing, the applicant’s relied upon the decision of the Court
of Appeal in Cooper v The Owners -Strata Plan No 58068 (2020) 103 NSWLR
160 (Cooper) to submit that the applicants have standing to challenge a by-law
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where it was sought to be impugned on the grounds that it was harsh,
unconscionable, or oppressive. In dealing with the proposition that a by-law of
which a lot owner was aware when purchasing a lot could not be challenged as
being harsh, unconscionable, or oppressive, Basten JA held at [45] (MacFarlan

JA agreeing generally [75] and Fagan JA agreeing specifically at [102]):

... this reasoning disregards the nature of s 139 [of the SSMA], which focuses
on the character of the particular by-law, rather than the state of knowledge,
whether actual or constructive, of any particular lot owner. Acceptance of this
reasoning would seem to render all by-laws immune from challenge, except
those added by special resolution after a particular lot owner purchased his or
her interest in the strata scheme, and then only at the behest on such a lot
owner and not by a challenge raised by a subsequent purchaser. As the
applicants submitted in reply, even a purchaser with constructive knowledge of
a particular by-law might not be prevented from challenging the by-law,
because he or she would also have actual or constructive knowledge of the
ability to challenge it under s 150 of the Strata Management Act.

The respondent sought to distinguish Cooper on the basis that the impugned
by-law in Cooper interfered with property rights, in particular with a by-law
prohibiting the keeping of pets that was in place at the time of the owner’s
purchase of the lot. However, that by-law was later replaced (post-purchase
by the lot owner) by an amended by-law to allow for assistance dog exemptions.
As such, the respondent contended that in Cooper there was no question of
standing under s 150 SSMA.

| disagree with that limited characterisation of the question before the Court of
Appeal or the proper effect of the Court’s decision in Cooper. The impugned
by-law retained all the characteristics of the original by-law, save that it was
amended to bring it into line with legislative amendments. The issue was not
whether the exemption allowing assistance dogs was valid but the underlying
and original terms of the by-law. | am satisfied that irrespective of the amended
and impugned by-law being made, the wording of the original by-law that was
at the heart of the issues in Cooper, would have resulted in the same finding
being made based on the express and clear reasoning of Basten JA in Cooper

at [45] that | have set out above.
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The respondents referred to several other authorities that pre-dated Cooper, in
particular Noon v The Owners — Strata Plan No 22422 [2014] NSWSC 1260
(Noon) (Sackar J), where his Honour considered the terms of s 159 of the
predecessor legislation to the SSMA, which the respondent submitted “is in very

similar terms to s 150 of the current Act”: [187]

Section 159(4) of the 1996 Act stated:

An application for an order under this section may be made only by a person.
entitled to vote on the motion to make the by-law or the lessor of a leasehold
strata scheme. (emphasis added)

At [87], Sackar J held:

The difficulty with a submission based on s159 of the 1996 Act is that by s
159(4), an application under this section may be made only by a person entitled
to vote on the motion to make the by-law, or the lessor of a leasehold strata
scheme. Mr and Mrs Noon were entitled to vote on the motions to amend By-
Law 32 and to make By-Law 34, but were not entitled to vote on the motion to
make By-Law 32 in 1986. Even if the plaintiffs, as the successes of Brian Noon,
could invoke s 159 to challenge By-Law 34 and the amendment to By-Law 32,
they could not make an application under the section in relation to the original
By-Law 32. (emphasis added)

His Honour held there was no standing because an application under s 159
could only be made by a person entitled to vote on “the by-law” that was being
challenged. His Honour also found against the plaintiffs in the exercise of his
discretion because they had not sought to pursue “an available means of

resolving the controversy”: [87].

As | have said above, the respondent submitted that the words of s 159(4) of
the 1996 Act are “very similar’ to s 150(1) of the SSMA. | do not accept that
submission having proper regard to both provisions. There are some “similar

words” but there are also substantial differences.

Section 150(1) of the SSMA is carefully worded to state, relevantly, that a
person is “entitled to vote on the motion to make a by-law”, which must be taken
as an intention by the legislature to effect a different intent to that previously
provided by s 159 of the 1996 Act. | observe also that Noon was not referred
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to in Cooper, possibly because of the change in the wording in s 150(1) SSMA
which distinguished its operation to that found by Sackar J under s 159 of the
1996 Act.

Section 150(1) SSMA is also clearly intended to operate in a significantly
different and broader way by expressly introducing the notion of invalidity if the
by-law is found to be harsh, unconscionable, or oppressive. To ignore
contextual considerations (such as introducing the notion of unconscionability)
in the construction of a provision in statute is apt to lead a court into error: e.g.
Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355 at
[69].

A proper analysis of the decision of the Court of Appeal in Cooper supports
(indeed requires) a finding by me that the applicants have standing under s 150
of the SSMA to challenge the validity of By-law 22.

In light of the above, | reject the respondent’s submission that s 150 SSMA
deprives any lot owner who entered the scheme after the original by-laws were
made from challenging their validity, including the applicants’ challenge to By-
law 22. | would also add that this would seem to be especially the case in
circumstances where the operation or implementation of By-law 22 has
changed, so that it has later been used in a manner that is challenged as being

a harsh, unconscionable or oppressive purpose.

| am satisfied that the applicants have standing under the SSMA to seek the

relief in their Application with respect to By-law 22.

Imposition of the facility and services fee

128

The applicants challenge By-law 22 on three main grounds:

(1)  First (‘Ground 1), is that By-law 22 is inconsistent with the SSMA and
was therefore made beyond power, because it is intended to circumvent
the intent of the statutory scheme under the SSMA by charging for

facilities that are related to:
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(2)

(@)

(b)

common property, which lot owners own and have the right to use
(s 28 Strata Scheme (Development) Act 2015 (NSW) (‘SSDA’);

and

services (or utilities), which lot owners pay for through their unit
entitlements under s 79 SSMA.

Second (‘Ground 2°), is that By-law 22 is harsh, unconscionable, or

oppressive because:

(@)

(b)

(c)

(d)

(e)

(f)

(9)

the affected lot owners are required to pay for the use of facilities

which other lot owners can use at no (additional) charge;

the affected lot owners are being charged to use common
property which they already own and have the right to use (s 28
SSDA);

the affected lot owners are required to provide services to the OC
where those services are to the benefit of all lot owners;

in addition to the annual fee imposed, the services require the
affected lot owners to incur expenditure and labour or to pay for
the cost of contracted labour if they do not perform the work

themselves;

the annual fee is arbitrary and capricious and not fixed by
reference to any identified and related cost for which the fee is to

be applied,;

the fee is applied on a per lot basis and not by reference to unit

entitlements;

the double charging of the 19 lots caused by the imposition of the

fee, effectively subsidises the use of the common property and
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services for Lots 1-30, and for which there is no corresponding
benefit for those other 19 lots.

(3) Third (‘Ground 3’), is that the manner in which By-law 22 has been

applied is also harsh, unconscionable or oppressive.

First ground

| have dealt with Ground 1 first, as it is advanced first in the applicants’
submissions, even though it was raised in support of the alternative relief
sought under s 232 of the SSMA. As set out above, s 136(2) of the SSMA
provides that “a by-law has no force or effect to the extent that it is inconsistent

with this or any other Act or law”.

By-law 22 is expressed to operate against the affected lot owners “in addition

to any fees otherwise payable”.

| am satisfied that the applicants have established that By-law 22 is intended to
operate, and does in fact operate in respect of the 19 affected lots to which the
facility and services fee has been applied in reliance on that by-law, by imposing
an additional charge in respect of the use of common property and utility
services for which those lot owners already pay the OC: see s 83(2) of the
SSMA and the decision of the Appeal Panel in The Owners-Strata Plan No
76830 v Byron Moon Pty Ltd [2020] NSWCATAP 186 (Byron Moon) at [16]-[20].
The only exception to s 83(2) as discussed in Byron Moon is in respect of a lot
owner’s use of a lot which increases the OC’s insurance premium (s 82 SSMA)
and within s 83 itself that requires either the consent of the affected lot owner

or an order of the Tribunal.

The respondent contended that the applicants did not (and could not) submit
that By-law 22 affects all lot owners other than Resort Enterprises or that it is
only for the benefit of Resort Enterprises because lot owners other than Resort
Enterprises will be affected by the operation of By-law 22: [198]-[199]. The
submission advanced was that this was “a point conveniently overlooked by the

applicants” (at [199]) and that “this is yet further evidence of the applicants’ total
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obsession with Resort Enterprises leading to an inability to observe other plain
facts”: [200]

The respondent’s robust submission is misplaced. The respondent has ignored
the fundamental point of this part of the applicants’ challenge to By-law 22
which has nothing to do with Resort Enterprises. The challenge is made on the
basis that the 19 affected lots are effectively being double charged for matters
for which they already have a lawful entitlement to use and already pay the OC
through their respective unit entittements. As such, the applicants’ contend that
By-law 22 has a purpose and effect that contravenes the statutory scheme
under the SSMA.

| accept the applicants’ submission. The respondent’s submissions did not
directly deal with this aspect of the applicant’s challenge to the validity of By-
law 22. | am satisfied that the purpose and effect of By-Law 22 contravenes
the intent of the SSMA that actual and expected expenditure incurred by the
OC should be borne by all lot owners in proportion to their respective unit
entitlements: s 83(2) SSMA; Byron Moon.

Ground 2

The applicants’ contend that the terms of By-law 22 are harsh, unconscionable
or oppressive. | have adopted the approach of Basten JA in Cooper at [26] in
that “the phrase ‘harsh, unconscionable or oppressive’ is better understood as
a triune, three words conveying a single criterion” and for convenience, | have

generally therefore simply used the term “unconscionable.”

The primary relief sought in the Application under Ground 2 (and Ground 3
discussed below), is that an order should be made under s 150 of the SSMA
declaring By-law 22 invalid, by reason it being harsh, unconscionable or

oppressive.

In the circumstances of this case, the facility and services fee provided under
By-law 22 was originally only applicable to 2 units, namely lots 31 and 33. The

total amount of the facility and services fee was $5,200. By now applying By-
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Law 22 to 19 lots, it makes the recoverable fee about $49,400 (at year 2000

rates): applicant’s submission [193].

In addition to the reasons set out in relation Ground 1 above, which substantially
overlap with this Ground 2, | am satisfied that By-Law 22 has, by its terms, a
harsh, unconscionable or oppressive effect and is in effect a discriminatory by-
law that operates unfairly and has been made in an arbitrary or capricious way.
There is no evidence that the fee imposed in the By-law is referrable to any
actual cost and the imposition of the fee has not been justified by the OC as
being reasonable or necessary or budgeted to require the payment of the fee
at the prescribed rate set out in By-law 22.

Ground 3

| have upheld the applicants’ challenge to By-law 22 on both Grounds 1 and 2
above. | am also satisfied that Ground 3 is made out and is the most persuasive
of the 3 grounds relied upon by the applicants, in the event that | am later found

to be wrong in respect of the first two grounds that | have considered.

The evidence is that, as far as these proceedings are concerned, the first time
that the facility and services fee was invoiced in respect of the 19 affected lots
(being those lots numbered above Lot 30), was when Mr Butler emailed the
strata manager to issue invoices in respect of the By-law 22 facility and services
fee, immediately after the meeting of the Strata Committee on 13 December
2022.

Mr Butler was the secretary but not the treasurer of the OC at the time he issued
the direction to the strata manager to issue the invoices. Mr Butler's email to
the strata manager was not copied to the other members of the Strata
Committee, despite the strata manager being emailed by him within 3 hours of

the conclusion of the Strata Committee meeting.

The minutes of the Strata Committee meeting on 12 December 2022
specifically recorded that Motion 12 in respect of the proposed imposition of a
facility and services fee for those lots above Lot 30 for the period 2020-2023
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and Motion 13 for the strata manager to “immediately” action that matter, were
“not discussed” at that meeting: Ex Al pp 588 and 600.

The applicants’ submissions at [92] raised the question of whether, as secretary
of the OC and not the treasurer, Mr Butler had any authority or statutory function
under s 44 SSMA to give a direction to the strata manager to issue invoices “as
per my previous email”’. | need not, for the reasons | discuss below, make any
final view about this absence of authority, but if | am later found to be wrong
about my reasons, | would have found that only the treasurer acting properly
under s 44 of the SSMA has the power under the SSMA to direct the strata
manager to raise invoices, and then, only in accordance with a valid resolution

passed by the Strata Committee or at a meeting of the OC itself.

| am also satisfied that the direction to issue the invoices was beyond the power
of Mr Butler, even as secretary of the strata committee, where the minutes of
the Strata Committee meeting of 12 December 2022 specifically recorded that
Motions 12 and 13 in respect of the imposition of a facility and services fee for

lots above Lot 30 were “not discussed”.

None of the lots owned by Resort Enterprises were the subject to the invoices
raised by the operation of By-law 22. As the largest (single) owner of lots in the
scheme, and excluded from its operation, Resort Enterprises was the lot owner
that most directly benefitted from the use of By-law 22 to impose the facility and
services fee when the effect of that fee would likely reduce the amount of the
ordinary levies to be raised through usual unit entitlements.

Also, there is no evidence that the total amount of $260,374.29 (the sum
calculated in the applicants’ submissions at [194] and retrospectively invoiced)
was to be applied or was required to meet the costs associated with the express
purposes for which By-law 22 was enacted. There is no evidence that the
invoicing of that sum was referrable to any budgeted sum allocated or identified
the OC to justify the imposition of the total amount of the facility and services

fee pursuant to By-Law 22. This is not, as the Magistrate had found in the
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proceedings involving BWM and MDB, a matter to guess by an approach simply

and loosely described as a “quantum meruit”.

Further, most of the facility and services fee was imposed for a retrospective
period, from 2020-2023. Mr Butler instructed the strata manager to issue
invoices for a retrospective period when those lots numbered above Lot 30 had
not been invoiced for such a fee and on its face, By-law 22 requires invoicing

for payment in advance.

The imposition of the facility and services fee on 13 December 2022 has all the
hallmarks of a punitive action coming as it did, after the unsuccessful attempt
by some lot owners to obtain an independent report on the condition of Lot 30
and the 9 lots owned by Resort Enterprises at the meeting of the Strata

Committee on that same date.

At the least, Mr Butler’s actions were for a purpose that was not legitimately
required or justified as being referrable to the express purposes provided in By-
law 22.

In the circumstances discussed above, | am satisfied that the facility and
services fee was imposed in a manner that was either not permitted under By-
law 22 where such a fee was only payable in advance and not retrospectively
and/or it was applied in a manner that was also unconscionable. Even if part
of the fee was issued and payable in advance, such a fee could only be imposed
for the express purposes listed in By-law 22. There is no evidence that the OC
budgeted for those purposes as actual or expected expenditure under s 79
SSMA or that the fee to be raised was to be applied only in respect of those

express purposes.

The circumstances giving rise to the imposition of the fee initiated by Mr Butler
constituted unconscionable conduct and was for an ulterior and improper
purpose inconsistent with the purpose and intent of the statutory scheme under
the SSMA. Mr Butler must be taken to have been aware that his actions

involved a clear conflict of interest with those lots affected by the newly imposed
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fee and the fact that Resort Enterprises was not subject to the fee. In addition
to that fact, as discussed above, there was no resolution of the Strata
Committee to authorise his actions, and the evidence is that Motions 12 and 13
were not only contentious (Ex A2 p931) but the treasurer had expressly

opposed the imposition of the fee (Ex A2 p593).

| find that for all of the reasons discussed above, the imposition of the facility
and services fee by the strata manager on behalf of the OC acting on the
instructions of Mr Butler, was unconscionable within the meaning of s 150 of
the SSMA.

As | have set out above, the motions to stay the payment of the facility and
services fee, pending any agreement reached at the scheduled mediation or a
final determination by NCAT at the meeting of the SC on 20 December 2022,
were defeated and the applicants were then required to seek (and were
granted) the Interim Orders in SC 23/00889 pending the final determination of

these proceedings.

| will make orders sought by the applicants in their Application with respect to
By-Law 22 under s 150 declaring By-law 22 invalid as being harsh,
unconscionable, or oppressive both in its terms and by the means by which it
was used by the OC to unfairly impose the facility and services fee on the 19

affected lots.

| would have made an order, sought in the alternative in the Application, in the
event that | am later found to be wrong in relation to my consideration of s 150
SSMA, that an order be made under s 232 SSMA declaring By-law 22 invalid
and of no force or effect in that, by its terms and in its application by the OC,
the By-law is contrary to the requirements of s 136(2) of the SSMA as it is
inconsistent with the purpose and intent of the legislative scheme provided by
the SSMA.
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The respondent submitted that “certain lot owners have reached a stage of
irrationality when it comes to carrying out maintenance and repair to certain
parts of the common property, and it is not for this Tribunal to indulge that
irrationality: at [213].

To meet the OC’s concerns with respect to its strict statutory duty to maintain
and repair the common property under s 106 SSMA, and in accordance with
the relief sought by the applicants to accommodate those concerns when to
date the orderly process of dealing with this obligation has been frustrated or
derailed by the matters the subject of these proceedings, | will also order
pursuant to s 232 of the SSMA that, within 42 days of the date of these orders,
the respondent is to engage a suitably qualified contractor to prepare a scope
of work and costings for any necessary repair work to all areas of the common
property and that such scope and costing be considered at the next general

meeting of the OC.

This seems to fairly deal with the matters associated with the failure to pass
Motion 7 at the general meeting on 22 October 2022 and failed motion 14 at
the meeting of the SC on 13 December 2022 for an “independent” report as to
the scope and costing of the works the subject of the various earlier reports

obtained by Resort Enterprises.

| have allowed some extra time to that sought by the applicants, cognisant that
28 days may be a difficult timeframe to meet and to avoid the need to vary these
orders if a suitably qualified contractor cannot be engaged to provide the scope
and costing within 28 days, since several different quotes from contractors may
need to be obtained for that work.

The applicants have been wholly successful in their Application.

| have not heard from the parties about costs.
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162 However, | accept the applicants’ claim in their Application that any order for
costs in favour of the applicants is to be made on the condition that the
respondent is not to levy on any of the applicants a contribution to pay for any
part of the respondent’s costs and expenses, including the respondent’s

contribution to the applicants’ own costs.

163 Subject to either party seeking a different costs order pursuant to the orders |
make below, | am satisfied that the claim or dispute involving the special levy
(Resolution 23) and the facility and services fee (By-law 22) clearly exceeds
$30,000, so that r 38(2)(b) of the Civil and Administrative Tribunal Rules 2014
(NSW) (‘Rules’) applies to the question of costs and that costs ordinarily should

follow the event.

164 Subject to any such application in respect of costs to be made by either party,
| find that the respondent is liable to pay the applicants’ cost of these
proceedings, including the reserved costs the subject of the application and
hearing in respect of the Interim Orders made on 27 January 2023 in
proceedings SC 23/00889.

Orders

165 | make the following orders:

(1)  Allow the Application.

(2)  Vacate the Interim Orders made by the Tribunal on 27 January 2023 and
make the following orders in lieu thereof.

(3)  Order pursuant to s 24 of the Strata Schemes Management Act 2015
(NSW) that the resolution of Motion No 23 (‘Resolution 23’) made at the
Annual General Meeting of the Owners Corporation on 27 August 2022

is invalid and of no force or effect.
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(4)

(5)

(6)

(7)

(8)

Order pursuant to s 150 of the Strata Schemes Management Act 2015
(NSW) declaring that By-law No 22 of Strata Plan 61934 is invalid in that

the By-law is harsh, unconscionable, or oppressive.

Order pursuant to s 232 of the Strata Schemes Management Act 2015
(NSW) that within 42 days of the date of these orders, the respondent is
to engage a suitably qualified contractor to prepare a scope of work and
costings for any necessary repair work to all areas of the common
property and that such scope and costing be considered at the next

general meeting of the Owners Corporation.

Order pursuant to r 38(b) of the Civil and Administrative Tribunal Rules
2014 (NSW), and subject to Order 8 below, that the respondent is to pay
the applicants’ costs of the proceedings in SC 23/00888, and the costs
of the applicants’ Interim Application in proceedings SC 23/00888, on
the ordinary basis, as assessed or agreed.

Order that the costs order made in Order 6 above, or if a costs order is
made in favour of the applicants pursuant to the regime provided in
Order 8 below, is made on the condition that the respondent does not
levy on any of the applicants a contribution to pay for any part of the
respondent’s costs and expenses, including the respondent’s

contribution to the applicants’ own costs

If any party seeks to make an application for a different costs order to
Order 6 above, the following orders will apply:

(@)  Within 14 days of the publication of these Reasons, any party
seeking a different costs order to Order 6 above, is to lodge with
the Tribunal and serve on the other party its submissions (not to
exceed 3 pages) and any relevant evidence in support of that
application, and such submissions are to also address whether a
hearing on the question of costs may be dispensed with under s
50(2) Civil and Administrative Tribunal Act 2013.
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(b)  Within 7 days of the receipt of any costs application pursuant to
Order 8 (a) above, the respondent to any costs application is to
lodge with the Tribunal and serve on the other party its
submissions (not to exceed 3 pages) and any relevant evidence
in support of that application, and such submissions are to also
address whether a hearing on the question of costs may be
dispensed with under s 50(2) Civil and Administrative Tribunal Act
2013.

(©) The Tribunal may make an order pursuant to s 50(2) Civil and
Administrative Tribunal Act 2013 dispensing with a hearing on

costs and will provide written reasons for its decision on costs.

(d) If an order is not made pursuant to s 50(2) Civil and Administrative
Tribunal Act 2013, the Registry will notify the parties of the date
of any further listing for a hearing on costs.
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| hereby certify that this is a true and accurate record of the reasons for decision of the New
South Wales Civil and Administrative Tribunal.

Registrar
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