
Amanda Farmer: So thank you for booking the call and I have read some of the comments and questions. I have a general idea of
what you want to discuss. Do you want to start with the fire services issue? Because I read that there may have been some
developments in the last week.

Phillip: So just a very recent one, which came in yesterday. Basically, the company that's now finally doing it decided to actually
answer my many queries about giving us some indication that he would actually be doing the work, but it looks like the installer that
did the job originally has finally come back the second time and actually said, "Okay, we're going to do it." So that's just that we can
assume maybe that he does, but if he doesn't, then we go back to the correspondence prior to this. What would your thinking be on
that?

Amanda Farmer: Yes. So this is the original installer engaged by the builder. You're in a building that's about 5 years old. Is that
right?

Phillip: Yes.

Amanda Farmer: So when you're saying to me, the original installer has agreed to come back and fix these problems with the fire
seals in cupboards. Is that right?

Phillip: Yes. The fire seals, so basically we have air conditioning, tubing, piping going through the cupboards, which are encased
in flammable material can then go up into the riser and then spread itself to other levels.

Amanda Farmer: Sure. So you've got an opinion from your own contractor that this is a defect. It should have been done properly
by the original installer. The original installer has now come to you and said, we will consider that opinion, confirm our position. But
if we agree, assuming we agree, we intend to come back and fix it. Have I got the facts right there?

Phillip: Yes. we better secure this because we had already issued a work order to another party who was going to quote us I think
$14,000 instead of $28,000. And we were going to go ahead with that and then try to claim it back from the builders indirectly to the
construction company. So that was our fallback. But this looks like we can get there without any legal action.

Amanda Farmer: Yes. I agree with that. Now let's just be careful here because when you are within your statutory warranty period,
which is 6 years for these kinds of defects, you need to be very careful that you give the builder, whether that's directly or via their
subcontractors, which is these fire people, the opportunity to come in and rectify that's very clear in our Home Building Act. So your
original plan of doing the work, paying the 14,000 to get it done, and then claiming back later, any lawyer you talk to would say, "Do
not danger danger." Once you've done it, you've done it. There's no guarantee that the builder is going to come to the party.

Phillip: So to build that effect effectively has to decline the offer of rectifying himself. I think what's happened here is that it's also a
case of, I've CCed the builder in all of this over the past weeks, and I was hoping that he will then put some pressure on his
contractor, that he employed to install the air conditioning and electrical cupboards.. And I think I've worked with, through him and
this other guy that was going to do the job for 14K you know, once our service contract for the whole building as a sort of a quid pro
quo. Okay. There's nothing in writing in that, but we have no problem, the people that we started off with, haven't done us a favour
by just getting the one quote and just leaving us in limbo there.

Amanda Farmer: Yes. Okay. So look, I think this is a good development. I think continue to pursue this directly and have the 
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original installer come back and fix. Yes, you do need to give them that opportunity. If they don't, then once again, it's not open to
you to, well, it is open to you, but if you want to have a chance of claiming back from the builder and the original builder, going
ahead and doing the work and thinking you can claim the money later is also not the legal way to go about it. The way to go about
it is actually, you're still within your warranty period, to lodge a complaint with New South Wales Fair Trading, and to require an
officer to come out from Fair Trading inspect and make a rectification order. That rectification order then binds the original builder,
who I assume is still around.

Amanda Farmer: Haven't asked you that, and they must comply with that rectification order. If they don't, then you go to the
Tribunal. Now you have very ticked in order that the work be done, you have very sensibly asked me or pointed out in your
correspondence, but talking about a job with 14 grand here, is it really worth it? Short answer if you've got lawyers involved, no, it's
not. You're going to pay far more than that in legal fees, should the builder dispute their liability to deal with these issues? And I
would imagine the only basis on which they could dispute it is to say, "Well, we've got an expert who says, we don't need to do this.
You've got an expert who says you do." And I understand there was a bit of a gray area about this earlier. That might be settled
now that somebody who said you didn't, and then somebody said you did, you don't want to get caught up in that because you're
then paying experts. You're paying lawyers. You're going to be over your 14 grand quick smart. So I agree the commercial
approach, if this informal approach and these communications without litigation don't work commercially, you're going to be better
off to accept the 14 grand quote and go ahead and do the work.

Phillip: Yes. Yes. That's okay. I think that's yes. That summarises it. There was something you mentioned. Nobody just doesn't it's
really still irrelevant because we still have to get other experts in. But basically in the end, the person that said it will be okay
withdrew. He wanted to get his cronies. One of his, not mates, but one of his other friends who are in the game to look at it and
they all sort of a too busy declined. So in the end that came to nothing. So yes, I think we would have great difficulty finding
someone who would say it is compliant. Nevertheless, we'd have to go through all the steps.

Amanda Farmer: Yes. Not worth it. And we're talking about safety here. You want to make sure that this is fixed as soon as
possible and the kind of money that we're talking about. How many units in the scheme?

Phillip: 61.

Amanda Farmer: Okay. Yes. So you got some funds there, you have the ability to raise some funds. Of course, you're always
taking these matters, putting these matters before the owners, as best you can to make this decision. If not, if it's difficult to
convene a general meeting, you haven't got one coming up. Then the strata committee should be recording the decisions it's
making about these issues in strata committee meeting minutes, and then seeking ratification at a general meeting. You don't want
to, to protect you as a committee member. You don't want to put yourself in a position where down the track at the AGM, for
example, somebody says, why did we pay for this?

We were within the warranty period. Why didn't we pursue it? I have seen that happen before and, and a good sensible
commercially minded committee has been criticised for taking these kinds of steps. So I say, it's open to the committee to resolve,
to have this kind of work done and pay for it directly, but be very clear about the reasons why you're doing that. Make sure it's in
meeting notices. So that owners have a chance to see that, turn up to the meeting and have a say, and ultimately ratified at a
future general meeting. And if you're concerned about getting support or not getting support for that, then your messaging around
that needs to be really clear and careful that we've made what we felt to be the best decision. In circumstances of urgency, we're
talking about fire safety in the best interests of all of the owners.
 
Phillip: Okay. All makes sense. Yes.
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Amanda Farmer: All right, so does that cover off the fire issue for now?

Phillip: Well, now I think it is, it does we sort of fraught on the cusp of getting things done? Yes. We may have to pay a little bit of
money to the council for yet another extension, but I believe that's maxed out of 4k. So even if it takes 4 weeks, then we're still
ahead. If we,

Amanda Farmer: So you have an order on to fix this, do you from the council?

Phillip: No, no.

Amanda Farmer: AFSS right now, I'm with you. Yes.

Phillip: So I've kept him informed. I've sent him the latest form. AFSS as it is has been completed, which is nearly everything
except this last fire seal issue in these cupboards

Amanda Farmer: Yes, because it is possible, as I understand it, to have a partial AFSS and then submit a supplementary one, just
for that particular issue, is that what you're doing with council at the moment?

Phillip: Okay. No, But it's a good point. If they come back and say, no, we don't want to grant you that, okay. I'll can then write
back saying what about that? So I have been kept them in full all the way before the notice is due, the due date comes up. I'm
hoping that so far that this in favour will carry, I'm hoping that this last step, which might take another 3 weeks will in fact be
accepted as well. Its not a big, big case, but it's just something I can do.

Amanda Farmer: Yes. Okay. Well, definitely worth inquiring with council. All councils are different. Some will do this, some won't.
As to whether you can have a partial AFSS submitted, save yourselves or avoid as best you can any fine, late to late fees and have
an extension to submit a supplementary just in relation to this issue.

Phillip: Okay.

Amanda Farmer: Yes. Alrighty. Now, do you want to dig into your other issue about the tree?

Phillip: The tree. Okay.

Amanda Farmer: My questions, I suppose. And it may be in the material you've sent, but I haven't got to it, relate to whether the
tree is damaging any property or a risk to any person or property. And I understand the tree is dead, is that the only issue with the
tree, that its dead?

Phillip: The tree is dying. It still shows a couple of small bits of leaves coming through. But the council has been to certify that the
tree can be cut down. The danger to us is that if the branches that are overhanging outside side fall down, they could A. Hit the
building just cause some damage. But also there is a path that's underneath that tree, which if you did unlucky, pardon the pun,
you will, you could be killed by it. It's potentially

Amanda Farmer: Right. So it's huge. These are big branches we're talking about here.

Phillip: Yes. You're talking about a tree, the heart of the building, which is 425 metres or so.
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Amanda Farmer: Yes. Okay. Fair enough. Well then that enlivens the relevant legislation, which is the Trees Disputes Between
Neighbours Act. And I can see from the emails you're showing me that you may be across this because you're referring to the Land
and Environment Court. There is a very helpful web page. If you haven't found it yet and do interrupt me if you have, that sets out
the relevant legislation, some principles, some reference materials, judgements all about these issues, where you have a tree that
is a risk to property or may cause personal injury. So I am just going to pop that link here in the chat. So that page is definitely
worth having a look at this property is wholly within your neighbour's land. Is that right?

Phillip: Yes.

Amanda Farmer: And they are a strata scheme?

Phillip: No, they're a house. Just a private house.

Amanda Farmer: Okay. That's not a here nor there. They alleged that your builder killed the tree. Is that right?

Phillip: Yes. He's always been on about that. Yes. Look, it's all possible. That tree roots are shallow but do extend a long way.
We're about 10 metres away where the hole was dug for the basement from the tree. I think it's always difficult to prove what killed
the tree. That's what he claims. He seems to say, he claims that I actually offered to pay for half but I said, look, I didn't. And I
wouldn't because I was acting initially just canvassing the possibility and getting some quotes. And of course the committee then
has to decide and the committee decided we would go halfway. Now, what I've I don't say, look to our strata manager, now it's
better that sent out some formal notification to him. What I've suggested there. Does that sit well with you?

Amanda Farmer: Yes. I was just looking at my other screen because I want to check this against the legislation to be clear on your
best next step. So you have in relation to council's requirements, because that is an important step to cover off. You've said council
has agreed that the tree needs to go or given you, have you got to the stage of having consent to actually remove the tree?

Phillip: Yes he has. So we couldn't, I mean initially applied. We can't apply for that. The owner has to, the owner then did. So he's
paid for that. And the council has come out. He wants one other tree cut down, which is overhanging the street at the same time,
then do the tree, that's called our tree, which we are concerned about. So he's now paved off that we've only come back with half
the offer and you saw his reply. I think it'd be an unreasonable. Are we in fact being generous in suggesting, what is the norm in
this?

Amanda Farmer: So normally it is the responsibility of the property owner that has the tree on their land, the dangerous tree, the
tree that has the potential to cause damage. It is their responsibility to remove it and their responsibility to bear 100% of the cost of
removing it. Yes. The next legal step is simply that you can commence Land and Environment Court proceedings, and there's a
form. And you'll see that in the link that I've sent you, a form that you fill in, you should, if there's any dispute about the boundary,
that's the time when you attach a surveyor's report, showing where the location of the tree is. It doesn't sound like you have that
issue here.

Phillip: No.

Amanda Farmer: If there's any, if there's any dispute about whether the is dangerous or not, then it's a good idea or expected to
be any dispute about that. It's a good idea to serve an arborist's report that makes clear that this tree is dangerous, why it is
dangerous and what the risk is. If you haven't got that already, I'd recommend you get that before you start Land and Environment
court proceeding.
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Phillip: Yes. So just an independent arborist, this is not a tree, a tree removal, a stool.

Amanda Farmer: No. And I'd suggest I can email you a couple of names because I've just finished up one of these applications for
a strata building. I can send you a couple of names of arborists. You might as well start with someone who is able and experienced
in giving expert reports for the Land and Environment Court. If it gets to that stage where this is going to be defended, what often
happens. And it happened in the case I was involved in this year is that you serve your Land and Environment court application,
you attach what may be a preliminary report from the arborist. And the neighbour says, "Oh, okay, you guys really mean it." There's
not much we can do about it.

The only reply or effective response to that kind of application is to have another arborist who says, "There's nothing wrong with
this tree. It's not going to cause any damage. We don't have to do anything about it." And then it becomes an argument between
two arborists and at a matter of expert opinion, not so much a legal issue. The complicating issue here is this allegation that the
tree was fine until your basement was built. And it's you who've damaged the roots.

You may expect that to come up. Again there would need to be some kind of expert opinion on that. And I have no idea how and
whether an arborist or an engineer or somebody can go down and look in the basement and see that some structural works that
were done impacted the roots of this tree, therefore causing it to die, therefore causing it to be dangerous. And then I've been
thinking before I got on this call, what is the action against you? What action could your neighbour bring against you? The owners
corporation in respect to this damage? There is definitely ahead of criminal liability when it comes to damaging these trees. And
that's the kind of thing we see in the media from time to time, when neighbours don't like trees and they poison things.

That is something. If your neighbour felt that there had been some intentional criminal act that they could report to the police, I
doubt the police are going to give that too much air time. And I don't see that that's the intention yet, but there's some fairly feisty
emails coming across. The other action the other cause of action may be negligence. So they may say that there has been some
failure to take care in constructing the building. And that failure, there was a duty to take care of that duty was not met and they,
and the neighbour is going to suffer a loss because they have to now pay for the tree removal. Of course the owners corporation
would say, that's not our negligence. It was the builder. And the builder suddenly becomes part of these proceedings.

Phillip: Yes. There's 2 grand.

Amanda Farmer: Yes. Yes. Well, that's a very good point. Once again, you've got quotes for the tree?

Phillip: Yes, yes.

Amanda Farmer: And we're talking 2 grand?

Phillip: That we've fought for 2 grand. It's 4 grand is what it is. I mean, the way you're talking about arborist's reports, et cetera,
look that's kind of what I've balled at.

Amanda Farmer: And that's what often happens before we, what keeps these matters out of, out of court. The cost of dealing with
it is just so much less than the cost of arguing about it. What I was going to get to it. It's always my job as a lawyer to play this out
for clients and to say, well, if we start this process and this is where it could end up, and these are all the rabbits down all the holes
that we could chase. It is not to make you feel overwhelmed, but it's to make sure that any next step is taken with open eyes. It also
doesn't mean that the next step shouldn't be taken. We're certainly not at the stage where anybody, but where your neighbour has
commenced proceedings against you has indicated an intention to commenced proceedings has alleged any criminal damage 
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has alleged any, or they may have alleged some negligence, but that's for them. That's for them. I wouldn't let that hold you back
from taking an assertive, let's call it approach, at this point in time and the assertive approach and the next step available to you is
indeed to commence Land and Environment court proceedings fill in that form, file it and serve it. As you say, I have recommended
that before you do that, you get the arborist's report to make it clear the danger that the tree is causing to person and property
danger.

Phillip: That's the emphasis to danger, yes.

Amanda Farmer: Yes. Oh, it has to be. The legislation does not apply unless there is some risk. There is no dispute, unless there
is some risk. You can't use this legislation just to get rid of dead trees on your neighbours at your neighbours costs. So that's a
critical issue. They may not know that, but it's going to be a critical issue before the court. And there's no point starting if you can't
get that opinion.

I mean, that opinion might cost 500 bucks. I don't know. You might be able to get, I know this case I'm thinking of I was involved in,
I just recommended to the owners corporation, that they get a preliminary view from an arborist, that arborist went out and had a
look, put his thoughts in an email to me. Those thoughts were essentially in line with what the other side's arborist had said. And it
allowed me to go back to my client and say, look, you're not kind of getting anywhere with this. Both arborist's agree, the trees
need to come out there on your land and you need to pay for them. So I was on the other side in that, compared to your scenario
now. So it might be, there might be just a few hundred dollars to get someone out, to have a look, to say, "Yes, the trees are a
danger."

"And yes, I could prepare a report in expert witness format for the land and environment court if that's the path you wanted to go
down," and that made then be enough to show to your neighbour and to say, "Look, we've got this advice. We understand what our
rights are, and your obligations are under the Trees Disputes Between Neighbours Act. This is the path we're taking," maybe a bit
of a bluff because they do have this belief, whether it can be evidenced or not that the damage was caused by call it you, whether
that was the original builder or otherwise, It's up to you, how much time, energy inclination you have to play that game.

Phillip: Yes, really. That's, that's what I keep coming back to. We've got plenty of other things to do.

Amanda Farmer: Yes. Yes.

Phillip: So I think that has my strata manager hasn't yet sent his email. I'm just wondering whether I should ask him to hold it. Let's
get together with our committee. And once you got the recording sent to me, I'll send it through to the others. Let them chew it over
with, with your advice and just see where we had. Hey, that might be the way forward.

Amanda Farmer: Yes. Now the other thing that I will just repeat, and I know it's been in Pia's and Richelle's emails as we say to all
members. I have to be very clear that this is not legal advice. What I provide within the membership and in this call, it is a general
guidance. I'm not engaged by your owners corporation. I don't know, aside from what you've sent to me. And I've looked at very
quickly your specific circumstances, but I can give you this general guidance, which I hope is practical and comes from my
experience. And if your committee is happy to hear that and allow it to guide their next decision, then go for it. But it's not legal
advice.

Phillip: Yes. No understood. Yes. Okay. I think that's covered it. Just looking at it. Yes. When you look at this reply here, we've
now from a very cordial interaction, suddenly jumped to this.
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Amanda Farmer: Yes.

Phillip: He hasn't come back and said, "Look, that's not really good enough. I expected more, I appreciate your offer, but can we
do something about it," and though this is now, you know, and of course he signs that sophisticated, even though he was a
solicitor.

Amanda Farmer: That's I won't say improper, its cheeky of him, as lawyers we don't do that, we shouldn't do that. When we're
communicating in our personal capacity to a party who we know is not a solicitor, is not represented, that's intimidation or an
attempt to intimidate. So that does give you a bit of insight into perhaps how he would play this if you continued on.

Phillip: Yes. I'm sure he didn't like this building right in front of him. So He has,

Amanda Farmer: Yes, true. I wonder if you spoke to the builder, they said, "Oh, God. Yes. He's given us a hard time since day
one."

Phillip: Yes. Yes. I'll think he has. Yes. Yes. Okay. I think I've run out of questions, Amanda. I think that's, that's pretty well giving
me some good answers.

Amanda Farmer: No problem at all. And I know I'm not sure, but I assume you've had a poke around the forum or please do, if you
have follow up questions or you want to fill me in on what's happened next, you're welcome to make a post in the member's forum
and I can continue to help you out in there. But otherwise look, you're on the right track with both of these issues. I can tell you're a
sensible, sensible guy with a sensible committee who I trust will rely on your guidance. And you've got a good strata manager there
as well. I can see, hopefully who's giving you some good support as well. They've been around a long time.

Phillip: So far it has been very good. The stories that I hear and I read on Flat Chat and others we've been done, been doing
remarkably well since our inception. So yes, I'd like to keep it that way.

Amanda Farmer: Yes, good work. Lovely to see you Phillip and let me know how you go.

Phillip: Okay. Thanks again. All right.

Amanda Farmer: Have a good day.

Phillip: Bye.
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