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1 The First Respondent is to pay the costs of the 

Applicant in relation to this application on the 
ordinary basis, as agreed or as assessed. 

 
2 The First Respondent is not to recoup its costs 

of these proceedings from any levy or fund that 
includes monies contributed by the Applicant. 

 
In the proceedings SC 20/15335: 
 
1 The First Respondent is to pay the costs of the 
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REASONS FOR DECISION 
 

 

Background 

1 After a hearing on 11 November 2020, followed by written submissions, on 13 

January 2021 orders were made under section 237 of the Strata Schemes 

Management Act 2015 (SSMA) and provision was made for submissions to 

be made on the question of costs.  Written submissions dated 27 January 

2021 have been received from the applicant (MFI 1) and written submissions 

dated 17 February 2021 have been received from the OC which was the first 

respondent (MFI 2). 

Issues 

2 From those submissions, the following issues require consideration: 

(1) whether there are special circumstances, 

(2) the status of letters containing settlement offers, and 

(3) whether a costs order should be made under the SSMA. 

Relevant law 

3 The effect of section 60 of the Civil and Administrative Tribunal Act 2013 

(CATA) is that subsection 60(1) provides that “Each party to proceedings in 

the Tribunal is to pay the party’s own costs” but subsection 60(2) relaxes that 

default position by providing that “The Tribunal may award costs in relation to 

proceedings before it only if it is satisfied that there are special circumstances 

warranting an award of costs”.  Subsection 60(3) sets out a non-exhaustive 

list of considerations: 

(a) whether a party has conducted the proceedings in a way that 
unnecessarily disadvantaged another party to the proceedings, 
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(b) whether a party has been responsible for prolonging unreasonably the 
time taken to complete the proceedings, 
(c) the relative strengths of the claims made by each of the parties, 
including whether a party has made a claim that has no tenable basis in fact 
or law, 
(d) the nature and complexity of the proceedings, 
(e)  whether the proceedings were frivolous or vexatious or otherwise 
misconceived or lacking in substance, 
(f) whether a party has refused or failed to comply with the duty imposed 
by section 36(3), 
(g) any other matter the Tribunal considers relevant. 

 

4 It is well-established that the adjective “special” requires circumstances that 

are out of the ordinary but do not need to be extraordinary or exceptional: 

Megerditchian v Kumond Homes Pty Ltd [2014] NSWCATAP 120, adopting 

what was said in Cripps v G & M Mawson [2006] NSWCA 84 at [60], and 

Foster v Byrnes [2016] NSWCATAP 197 at [50].  Further, that whether there 

are special circumstances depends on the fact of each case: Brunspop Pty 

Ltd v Hay [2015] NSWCATAP 152 and Gartrell v Roth [2016] NSWCATAP 26. 

5 Since subsection 60(2) provides that “the Tribunal may award costs …”, it is 

not sufficient to just consider whether there are special circumstances as it is 

also necessary to consider whether to exercise that discretion to award costs.  

Also, cases such as Oshlack v Richmond River Council [1998] HCA 11 and 

The Owners Corporation of Strata Plan 4521 v Zouk [2007] NSWCA 23 

respectively establish that such a discretion should be exercised judicially and 

that any findings in relation to costs must not be inconsistent with the 

substantive decision. 

6 It is also necessary to bear in mind that subsection 36(3) of the CATA 

requires parties and their legal advisers to co-operate with the Tribunal to give 

effect to the Tribunal’s guiding principle, set out in subsection 36(1), of the 

“just, quick and cheap resolution of the real issues in the proceedings”.  

Further, subsection 36(4) adds the consideration of acting in a manner that is 

“proportionate to the importance and complexity of the subject-matter of the 

proceedings”. 
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7 In these proceedings, there is also a claim for costs to be awarded on an 

indemnity basis by reason of what is commonly called a Calderbank letter, ie 

a letter that follows the practice established in the UK by the decision in 

Calderbank v Calderbank [1975] 3 All ER 333, whereby a party conveys an 

offer of settlement in writing to the other party, indicating an intention to rely 

on that letter to seek an order for costs if the outcome of the proceedings is 

not better than the offer contained in that letter. 

8 However, it is important to note that a Calderbank letter does not 

automatically result in an indemnity costs order: Jones v Bradley (No 2) [2003] 

NSWCA 258, Old v McInnes and Hogkinson [2011] NSWCA 410.   

9 The principles that need to be considered, as established by cases such as 

SMEC Testing Services Pty Ltd v Campbelltown City Council [2000] NSWCA 

323, Miwa Siantan Properties Pty Ltd (No 2) [2011] NSWCA 344 and Nu Line 

Construction Group Pty Ltd v Fowler [2012] NSWSC 816, are: 

(1) There must have been a real and genuine element of compromise. 
(2) The refusal must have been unreasonable. 
(3) The reasonableness in rejecting an offer must be considered at the 
time the offer is made and not with the benefit of hindsight. 
(4) Matters relevant to whether rejection of the offer was reasonable 
include: 
(i) the stage of the proceedings when the offer was made, 
(ii) the time that was allowed for the offer to be considered, 
(iii) the extent of the compromise offered, 
(iv) the recipient’s prospects of success at that time, 
(v) the clarity of expression of the offer, and 
(vi) whether the offer foreshadowed a request for indemnity costs. 

 

10 Further, in the context of proceedings involving a strata scheme, there is the 

prospect that a portion of the costs payable by an OC would be charged to the 

Applicant.  However, section 104 of the SSMA provides: 

(1) An owners corporation cannot, in respect of costs and expense in 
proceedings brought by or against it for an order by the Tribunal, levy a 
contribution on another party who is successful in the proceedings. 
 
(2) An owners corporation that is unsuccessful in proceedings brought by or 
against it for an order by the Tribunal cannot pay any part of its costs or 
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expenses in the proceedings from its administrative fund or capital works 
fund, but may make a levy for the purpose. 
 
(3) In this section, a reference to proceedings includes a reference to 
proceedings on appeal from the Tribunal. 

11 That section provides a power to the Tribunal to ‘quarantine’ a successful 

applicant from being required to contribute to the costs of the OC and it is 

necessary to consider whether that power, or some other provision in the 

SSMA, applies or should be applied in this instance. 

Applicant’s submissions 

12 The orders sought by the applicant may be summarised as (1) costs of the 

substantive proceedings on the ordinary basis up to 10 August 2020 and 

thereafter on an indemnity basis, (2) costs of the interim proceedings on the 

ordinary basis, and (3) “that money payable by the Owners Corporation to the 

Applicant pursuant to these orders be paid from contributions levied only in 

relation to lots in strata plan no 67803 other than the Applicant’s lot and in 

shares proportional to the unit entitlements of those other lots.” 

13 The matters upon which the applicant relied may be summarised as follows: 

(1) The OC’s attempt to rely on two bundles of documents, comprising 158 

pages, served shortly prior to the hearing caused the Applicant the 

disadvantage of having to prepare in case those documents were 

admitted. 

(2) A second attempt to have those documents admitted that was made in 

written submissions dated 10 December 2020, following the hearing. 

(3) The adjournment of the 18 August 2020 hearing which result in an 

order that the OC pay the applicant’s costs ‘thrown away’. 

(4) The OC’s response to the ‘window’ of dates for the re-hearing of 20 

October to 15 November in 2020 which was to limit availability to after 

09 November. 
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(5) The applicant had a “complete win” and the OC’s position was 

untenable. 

(6) The number of matters listed by the Tribunal in relation to paragraphs 

(a) and (c) of section 237 of the SSMA. 

(7) The three letters sent on 10 August 2020, 09 and 10 November 2020, 

each offering to resolve the proceedings in a manner that would, if 

accepted, have resulted in a better outcome for the OC. 

(8) The expense the applicant incurred to achieve compliance with the 

OC’s obligation to repair and maintain imposed by the SSMA’s section 

106. 

(9) Success in the interim proceedings with an order being obtained on 26 

May 2020 and extended on 12 June 2020 and 18 August 2020. 

(10) That lack of success can be considered to be a circumstance ‘‘out of 

the ordinary”: The Owners – Strata Plan No. 54026 v Unilodge 

Australia Pty Ltd (No 2) [2020] NSWCATAP 80. 

(11) A suggested failure to comply with the duty “to facilitate the just, quick 

and cheap resolution of the real issues in the proceedings”, as required 

by subsection 36(3) of the CATA, based on (a) not being ready to 

proceed on 18 August 2020, (b) not be available until after 9 November 

2020, (c) failing to comply with the direction to file and serve evidence 

by 15 September 2020, (d) ignoring the direction that extensions of 

time would only be granted in exceptional circumstances, (d) 

unsuccessfully seeking to have the same documents admitted into 

evidence in closing written submissions. 

(12) Relying on Farah v Elias [2015] NSWSC 1417 at [19], the conduct of 

the OC prior to these proceedings which was said to be reflected in the 

Tribunal’s Reasons at [77(10-(12)]. 
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(13) Three warnings that proceedings would be commenced, based on 

pages 150, 152 and 332 of Exhibit A. 

(14) The need to commence the interim proceedings on 22 May 2020, by 

reference to the 24 April 2020 EGM and the 13 May 2020 letter to the 

OC. 

(15) A suggestion that there will now be reliance on an expert report 

obtained by the applicant at its cost, being a benefit that would now 

accrue to the OC. 

(16) That the applicant should be relieved from having to contribute to the 

OC’s costs of these proceedings, relying primarily on section 90(2) of 

the SSMA but also referring to sections 87, 104 and 232 and the 

decisions in Vickery v The Owners – Strata Plan No. 80412 [2020] 

NSWCA 284 (Vickery) at [35-38] and [182-184] and Cleggett v OC 

35541 (Strata and Community Schemes) [2013] NSWCTTT 359. 

OC’s submissions 

14 In its written submissions, the OC made the following contentions in support 

of its case that there should be no further order made in respect of costs: 

(1) The August 2020 order for the payment of costs ‘thrown away’ should 

not be taken into consideration as that has already been the basis for a 

costs order and only matters pertaining to the subsequent hearing in 

November should be considered. 

(2) The OC’s later evidence was served on Friday 06 November 2020, 

there was an objection on Monday 09 November 2020 and the hearing 

was on Wednesday 11 November.  Although the evidence was 

rejected, the Tribunal left open a subsequent reconsideration of the 

ruling to exclude that evidence. 
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(3) The applicant raised matters that occurred after the hearing in it written 

submissions. 

(4) The lack of availability until after 09 November 2020 was of no 

moment, being the result of practitioner availability, and the hearing 

was held on 11 November 2020. 

(5) It cannot be said that the applicant had a complete win when any 

reference to alternative relied was obiter in view of the finding on the 

case based on section 237. 

(6) The applicant’s success was not complete as only two of three grounds 

for relief under section 237 were found in favour of the applicant and 

the period of appointment was only 18 months and not two years as 

sought by the applicant. 

(7) The case mounted by the OC was not untenable and the length of the 

submission and the Reasons for Decision suggest otherwise. 

(8) The recent sale of a lot with 30% of the unit entitlements “tended 

against the appointment of a compulsory strata manager”. 

(9) Even if the OC had consented to the appointment, it would still have 

been necessary for a case to be made that under section 237 since 

that section can only be invoked if the Tribunal is satisfied that one of 

the paragraphs of subsection 237(3) is met. 

(10) The interim proceedings were about no more than preserving the 

status quo. 

(11) As to pre-litigation conduct, the OC did make an attempt to maintain 

the common property. 

(12) As to the exert report obtained by the applicant, neither party’s expert 

report was accepted in total. 
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(13) A costs order will only add to the scheme’s financial challenges, 

requiring it to meet both its own costs and the costs of the applicant. 

(14) If a costs order is made, it would be borne by two lot owners: Ms Ford, 

who owns two lots, and either Mr Wood and Ms Yip or the purchase of 

their unit who has yet to finalise that purchase. 

(15) As the applicant named each lot owner as a respondent, the other lot 

owners “may have costs of their own”. 

(16) The financial burden of a costs order in relation to a small scheme is a 

matter that should be considered in the exercise of the Tribunal’s 

discretion whether to make an order for costs. 

(17) The OC was put to additional cost because the applicant and third 

respondent challenged whether the OC’s solicitors had been validly 

appointed to act.  Further, that the allegations made by Mr de Robillard 

added to the costs of the proceedings. 

(18) The Calderbank letters did not make an offer that could be 

characterised as a genuine offer of settlement and was not open for 

acceptance for a reasonable time: the 09 November 2020 letter was 

not left open for a reasonable period and the suggestion the applicant 

would not seek costs if the offer was accepted was not a compromise 

because the Tribunal “is a costs-free jurisdiction by default”; the 10 

November 2020 letter was left open for less than 24 hours and raised 

13 items for consideration. 

(19) Although the 10 August 2020 letter was said to have contained an offer 

that was left open for a reasonable period, it was based on the failure 

of the OC to file evidence and an alleged breach of the interim order, 

neither of which proved to be determinative.  Further, that this offer 

contained prescriptive steps that went beyond what was ordered by the 

Tribunal.  It is convenient to here note that a submission that 



11 
 

something did not subsequently prove to be determinative is contrary 

to the well-established principle that the reasonableness in rejecting an 

offer must be considered at the time the offer is made and not with the 

benefit of hindsight. 

Consideration 

15 It is noted both parties agree that the question of costs can be determined on 

the papers, as permitted by section 50(2) of the CATA.   

16 The fact that subsection 60(3) of the CATA lists various matters does not 

require them to be considered as separate categories with a requirement to 

satisfy one of those categories in order to justify a finding that there are 

special circumstances.  Rather, those matters (and any other relevant 

matters) may be taken into consideration when deciding the single question of 

whether or not there are special circumstances in any particular case. 

17 The fact that a costs order has already been made in relation to the 

adjournment of the 18 August 2020 hearing does suggest that should not be 

‘double-counted’ against the applicant.  However, that adjournment does 

operate to render the late provision of evidence in November 2020 of more 

significance, especially when the Tribunal had indicated on 18 August 2020 

that the OC was being given a “final opportunity to prepare and put their case” 

and that “no further extensions or adjournments would be granted except in 

exceptional circumstances”. 

18 At the outset of the hearing, the Tribunal did indicate that the rejection of the 

documents served late may be revisited.  Reasons for that include that it is 

difficult to assess the relevance of documents at the outset of the hearing, 

before the other evidence is considered, and since it can occur that cross-

examination deals with documents to the point where it is necessary to have 

those documents in evidence.  However, to revisit the admission of evidence 

in closing submissions, especially submissions in response to the applicant’s 

submissions, is novel since the fact that parties are making submissions 

means that the evidence is closed.  In short, if the OC wished to revisit the 
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admission of the rejected documents then that should have occurred before 

the end of the hearing. 

19 The fact that the OC’s lawyer suggested no availability until after 09 

November 2020, very late in the ‘window’ indicated by the Tribunal, is not 

considered relevant to the question of costs although it is understandable that 

the applicant would view that as an attempt to delay the hearing. 

20 Submissions on whether or not there was a “complete win” are not considered 

relevant.  What is relevant is that there was a clear breach of the section 106 

duty, as outlined in the Reasons at [78], which occurred despite letters from 

the applicant’s solicitors reminding of the need to comply with that duty. 

21 The three letters containing settlement offers are not considered sufficient to 

warrant an order for indemnity costs, noting that they did not contain any 

reference to indemnity costs and that the last two such letters were sent 

shortly prior to the hearing.  However, those letters are relevant to the 

question of whether there are special circumstances since they each provided 

the OC with an opportunity to not only avoid the need to consider the section 

237 issue, contrary to the OC’s submission, but also provided an opportunity 

to comply with the section 106 duty. 

22 To those three letters must be added the letters sent on 27 March and 12 

June in 2019, referred to in the Reasons at [78(10)], which reminded the 

applicant of its duty under section 106, prior to the commencement of these 

proceedings. 

23 The OC’s suggestion that the interim orders only served to preserve the 

status quo overlooks two matters.  First, that the interim proceedings were 

necessary to preserve the status quo.  Secondly, that there was a breach of 

the interim order and if there was a need for urgent work then the Tribunal 

should have been promptly advised that its order had been breached and the 

reasons why that had occurred. 
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24 The cost of the report of the applicant’s expert is not considered relevant nor 

is the length of the written submissions considered relevant to the question of 

whether the OC’s case was untenable.   

25 The facts that an order for costs would impose a significant burden on a small 

number of lot owners, raised in submissions on costs after a decision has 

been reached by the Tribunal, is a matter that could and should have been 

raised and considered before and during this litigation.   

26 There is no material before the Tribunal to suggest that any of the other 

respondents had costs of their own.  They are not entitled to recover anything 

for their own time and cost (Cachia v Hanes [1994] HCA 14) and they do not 

appear to have occurred any filing fees or the cost of obtaining any expert 

report. 

27 As to the suggestion that there were additional costs incurred by raising the 

question of whether the OC had validity appointed, that is something the 

applicants were entitled to do and would have resulted in little or no costs 

being incurred had there been compliance with the relevant statutory 

provisions, noting that the Tribunal found a failure to comply with section 105 

of the SSMA by the OC in relation to both its previous and its current 

solicitors. 

28 It is noted that the orders made by the Tribunal for submissions to be made in 

support of any application for costs and in response to any such application.  

Those orders were deliberately expressed in a manner that did not confine 

submissions to the applicant and the OC.  No submissions have been 

received from either Ms Ford (the second respondent) or Mr Wood and Ms 

Yip (the third respondents). 

29 Bearing in mind the matters listed in subsection 60(3) of the CATA, and the 

submissions lodged for the applicant and the OC, the Tribunal is satisfied that 

there are special circumstances in relation to the substantive proceedings for 

the following reasons: 
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(1) There were opportunities to avoid or reduce the costs of the applicant 

(and its own costs) provided by letters to the OC that were sent both 

prior to the commencement of these proceedings and prior to the 

hearing of these proceedings. 

(2) The fact that those letters each provided an opportunity to avoid the 

ventilation the question of whether an order should be made under 

section 237. 

(3) The clear case that there was a breach of the duty under section 106. 

(4) The multiple failures to comply with orders of the Tribunal for the 

documents upon which the OC relied to be filed and served by 

specified dates. 

30 The Tribunal is also satisfied that there are special circumstances in relation 

to the interim proceedings based on the above reasons and the following 

additional reasons: 

(1) The conduct of the OC which created the need for that application, 

namely a failure to agree to preserve the status quo which the 

applicant’s requested in a letter being sent on 13 May 2020, after an 

EGM was held on 24 April 2020. 

(2) The breach of the order made in the interim proceedings. 

31 In relation to the discretion which the Tribunal has as to whether to make an 

order for costs, the Tribunal is not satisfied that a sufficient basis has been 

shown to bring this case within the unusual category of a case where there 

are special circumstances that do not warrant an order for costs. 

32 Subsection 90(2) of the SSMA reads as follows: 

The court may order in the proceedings that any money (including costs) 
payable by an owners corporation under an order made in the proceedings 
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must be paid from contributions levied only in relation to the lots and in the 
proportions specified in the order. 

 

33 Since section 90 expressly refers to “The court”, and since that word is not 

defined in the SSMA to include the Tribunal, there is no power to make an 

order based on that section in these proceedings.  Further, the Court of 

Appeal in Vickery (at [38] per Basten JA, at [65] per Leeming JA and at [182 

and 189] per White JA) noted, albeit obiter, that section 90 applies to a court 

while section 104 applies to the Tribunal.   

34 As section 104 contains an explicit, express power it is not necessary 

consider whether other provisions provide a sufficient basis for an order of the 

kind sought.  Accordingly, the question to be considered is whether the 

Tribunal should make an order under section 104.  The words of section 104 

do not include the word “may” and do, in both subsections 104(1) and 104(2) 

include the word “cannot”.  It thus appears that section 104 imposes a 

requirement and does not confer a discretion additional to that considered 

above. 

Orders 

35 For the reasons indicated above, the Tribunal makes the following orders: 

In the proceedings SC 20/22571: 

(1) The First Respondent is to pay the costs of the Applicant in relation to 

this application on the ordinary basis, as agreed or as assessed. 

(2) The First Respondent is not to recoup its costs of these proceedings 

from any levy or fund that includes monies contributed by the 

Applicant. 

In the proceedings SC 20/15335: 
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(1) The First Respondent is to pay the costs of the Applicant in relation to 

this application on the ordinary basis, as agreed or as assessed. 

(2) The First Respondent is not to recoup its costs of these proceedings 

from any levy or fund that includes monies contributed by the 

Applicant. 

********** 

I hereby certify that this is a true and accurate record of the reasons for decision of 

the New South Wales Civil and Administrative Tribunal. 

Registrar 

 


