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Summary 
 
This paper summarises recent developments in both case law and legislation across various 
Australian jurisdictions in relation to the regulation of short term holiday letting (“STHL”) in 
multi owned properties (strata title / body corporate).  
 
Shortly prior to delivery of this paper, the Privy Council handed down its decision in 
O’Connor (Senior) and others (Appellants) v The Proprietors, Strata Plan No. 51 (Respondent) 
(Turks and Caicos Islands) [2017] UKPC 45 (21 December 2017) (“O’Connor”). The paper 
commences with an examination of the findings and potential impacts of this case.  
 
The paper then moves to a summary of the current position in the various Australian 
jurisdictions, with particular reference to New South Wales and Victoria.  
 
The paper concludes with an assessment of the impact online platforms such as AirBnB are 
having on more traditional STHL providers, such as on site residential property managers, 
including a consideration of relevant legislative provisions in NSW and a reflection on how 
that state’s current proposals for reform in that area appear to be at odds with a parallel 
commitment to greater regulation of STHL within strata titled properties.  
 
Privy Council – O’Connor 
 
O’Connor involved a condominium development of 34 residential apartments at 
Providenciales, Turks and Caicos Islands.  
 
The respondent in the proceedings was a statutory body corporate created under section 
4(1) of the Strata Titles Ordinance (“the Ordinance”). Notably, the Ordinance was modelled 
on the New South Wales Conveyancing (Strata Titles) Act 1961.  
 
Section 20(4) of the Ordinance provides:  
 

“No by-law shall operate to prohibit or restrict the devolution of strata lots or any 
transfer, lease, mortgage or other dealing therewith or to destroy or modify any 
easement implied or created by this Ordinance.” 

 
The by-laws the subject of the controversy were created at the time of initial registration. 
They included: 
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“7.1 Each Proprietor shall: …  
 
9. Not use or permit his Residential Strata Lot to be used other than as a private 
residence of the Proprietor or for accommodation of the Proprietor’s guests and 
visitors. Notwithstanding the foregoing, the Proprietor may rent out his Residential 
Strata Lot from time to time provided that in no event shall any individual rental be 
for a period of less than one (1) month ... (Emphasis added)  
 
… 
 
16. Not use or permit to be used the Strata Lot or any part thereof for any illegal or 
immoral purpose, nor for the carrying on of any trade or business other than 
periodic renting or leasing of the Strata Lot in accordance with these by-laws unless 
such trade or business activity has been approved in advance by the Executive 
Committee in writing, which approval may be revoked for cause.”  

 
The controversy turned on the construction of the words in italics.  
 
From 2007, the appellant O’Connors allowed their unit to be occupied by paying 
holidaymakers for periods of less than one month at a time. Proceedings were brought by 
the Corporation for orders restraining their use as contrary to by-laws 7.1.9 and 7.1.16.  
 
The trial judge dismissed the claim, finding that the by-law was contrary to section 20(4) of 
the Ordinance and to that extent invalid. The Court of Appeal disagreed, holding that the by-
law was in effect a restriction on use rather than on leasing.  
 
The O’Connors appealed to the Privy Council. The appeal turned on a short question of 
construction of the relevant by-laws. The Board found [at 16]: 
 

It is common ground that a by-law designed to secure restriction to residential use is 
in principle unobjectionable. By the same token there can be no objection in principle 
to the inclusion of words designed to define what is meant by use as a residence. 

 
At [20]: 
 

By requiring rentals, and therefore occupation periods, to extend for at least one 
month, the by-law is seeking to ensure the degree of stability which is necessary to 
maintain the character of the residential use. In the Board’s view this is properly 
regarded as part of a legitimate restriction on the use of the strata lot, to ensure that 
the residential purpose of the development is protected. It does not involve an 
impermissible restriction on leasing contrary to section 20(4). 

 
The Board agreed with the analysis of Latham LJ in Caradon District Council v Paton (2001) 
33 HLR 34 (in which the Court of Appeal had to decide whether a covenant requiring a 
house not to be used other than as a private dwelling-house was breached by use for 
occupation by holidaymakers under tenancies for short periods). In that case, Latham LJ 
said:  
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“Both in the ordinary use of the word and in its context it seems to me that a person 
who is in a holiday property for a week or two would not describe that as his or her 
home. It seems to me that what is required in order to amount to use of a property as 
a home is a degree of permanence, together with the intention that that should be a 
home, albeit for a relatively short period, but not for the purposes of a holiday.”  

 
O’Connor’s impact on the Australian position 
 
In O’Connor, the Board was referred to a number of Australian decisions. The Board stated 
[at 10]: 
 

“It is not proposed to refer to these in any detail, since, apart from the level at which 
they have been decided, there are material differences in the various statutes.” 

 
Indeed, there are.  
 
New South Wales, Western Australia, the Australian Capital Territory and the Northern 
Territory each have legislation which contains a provision substantially similar to section 
20(1) of the Ordinance [see reference table below:]  
 

 
 
Due to this similarity, it can reasonably be anticipated that O’Connor will be cited with 
authority in future cases considering the regulation of STHL in these four jurisdictions. 
Subject to the drafting of the by-law/rule under examination at the time, the reasoning in 
O’Connor indicates a preference for a construction which will uphold an owners 
corporation/body corporate/strata company’s right to regulate or prohibit STHL within their 
community.   
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Western Australia and New South Wales will be considered in further detail below. The 
divergent regimes of Victoria and Queensland are also summarised below.  
 
In South Australia, section 19A(1) of the Strata Titles Act 1988 provides that “articles” (ie, 
by-laws) that “reduce the value of a unit” or “unfairly discriminate against a unit holder” 
may be struck out by order of the Magistrates Court or the District Court. Query whether an 
article which prohibits STHL would have this effect and be liable to such an action. 
 
In Tasmania, section 91(2) of the Strata Titles Act 1998 specifically authorises a by law to 
impose a minimum term, not exceeding six (6) months, for the letting of lots.  
 
It seems Tasmania is the only Australian jurisdiction in which this issue is clearly settled, at 
least for now.  
 
Western Australia - Byrne 
 
Byrne v The Owners of Ceresa River Apartments Strata Plan 55597 [2017] WASCA 104 was 
cited by The Board in O’Connor [at 11] as “a useful example” of the problem of 
distinguishing between short and long term residential uses  
 
Byrne concerned a lot in a development where “short stay accommodation” was not 
permitted without planning approval. In addition, by-law 16 provided (inter alia) that “a 
proprietor of a residential lot may only use his lot as a residence.” The Court held that, on its 
proper construction, the by-law could only be occupied by persons who used it “as their 
settled and usual abode.” The court found that the by-law operated as a restriction on use 
rather than on alienation and as such did not fall foul of section 42(3) Strata Titles Act.1 
 
New South Wales – considers its “options” 
 
Section 139(1) of the Strata Schemes Management Act 2015 provides: 
 

“A by-law must not be harsh, unconscionable or oppressive.”  
 
Having taken effect on 30 November 2016, it remains to be seen whether this subsection 
may be successfully relied upon to invalidate a by-law which attempts to prohibit or 
otherwise regulate STHL.  
 
Section 139(2) of the Strata Schemes Management Act 2015 provides: 
 

No by-law is capable of operating to prohibit or restrict the devolution of a lot or a 
transfer, lease, mortgage or other dealing relating to a lot. 

A most unsatisfactory decision  
 

                                                           
1
 Byrne is examined in detail by the writer of this paper, in interview with the legal representative for the 

respondent strata company, accessible via: https://www.yourstrataproperty.com.au/091-how-was-highest-
court-upheld-a-by-law-preventing-short-stays  

https://www.yourstrataproperty.com.au/091-how-was-highest-court-upheld-a-by-law-preventing-short-stays
https://www.yourstrataproperty.com.au/091-how-was-highest-court-upheld-a-by-law-preventing-short-stays
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In Estens v Owners Corporation SP 11825 [2017] NSWCATCD 63 the applicant relied on s 
139(2) to convince the Tribunal that a by-law prohibiting STHL was invalid. As at the date of 
this paper, this is the only reported NSW case dealing with STHL in that state, in the context 
of multi-owned properties and the Strata Schemes Management Act 2015.   
 
In Estens, the applicant Ms Estens contended that STHL was a ‘lease’ within the meaning of s 
139(2) of the Strata Schemes Management Act 2015. Ms Estens referred the sitting Member 
to a NSW Fair Trading publication (“Strata Living Handbook”)2 which included the notation 
“no by-law is capable of restricting a dealing in a lot, including restricting short term 
letting.”3 
 
The Tribunal [at 23] was: 
 

…satisfied that the manner in which the Air B n B tenancy is devolved by the landlord 
is sufficient to constitute a tenancy or lease with a specific commencement date and 
a specific end date. During that time the tenant has exclusive use of the property and 
the arrangement is properly described as a lease rather than a licence. It is likely that 
a licence would also be covered in the use of the word devolution in any event. 

The Tribunal accordingly found that the by-law in question was invalid, because the Owners 
Corporation had no power to pass the by-law by reason of the operation of s 139(2) of the 
Strata Schemes Management Act 2015.  

Estens is a most unsatisfactory decision: in his reasons, the Member does not record the 
terms of the by-law in question. The Member appears to have relied, at least in part, on a 
NSW Fair Trading publication which, of itself, does not have any binding authority or 
precedential effect (arguably, it also provides an inaccurate gloss on the meaning of s 
139(2)). The parties to the proceedings were not legally represented and there has been no 
reported appeal.   

 

What about planning? 

In the planning (as opposed to multi-owned property) context, the NSW Land and 
Environment Court determined in Dobrohotoff v Bennic [2013] NSWLEC 61 that the 
respondent had carried out prohibited development, namely, the use of land for STHL, in 
breach of section 76B of the Environmental Planning and Assessment Act 1979 (NSW). This 
decision turned on the content of the relevant planning instrument: the Gosford Planning 
Scheme Ordinance classified the property as being in a 2(a) Residential Zone, permitting it to 
be used as “residential dwelling”. No reference was made in the Ordinance to STHL or 
similar terms, with the Court holding that the use of a dwelling for STHL was a separate and 
independent planning use and therefore illegal.4  

As far as the writer is aware, we have yet to see residents in multi-owned properties in NSW 
lead the charge in the Land and Environment Court on the authority of Dobrohotoff v 

                                                           
2
 Accessible here: http://www.fairtrading.nsw.gov.au/pdfs/About_us/Publications/ft045.pdf  

3
 Note, this is not what s 139(2) says.  

4
 The Council subsequently amended its planning instruments, as did numerous other councils who found 

themselves in the same position.  

http://www.fairtrading.nsw.gov.au/pdfs/About_us/Publications/ft045.pdf
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Bennic. The cost of conducting proceedings in that jurisdiction is likely a prohibitive factor, 
combined with the distinct lack of clarity inherent in the planning instruments of many local 
councils.   

Section 28 of the Environmental Planning and Assessment Act provides as follows:  
 

28 SUSPENSION OF LAWS ETC BY ENVIRONMENTAL PLANNING INSTRUMENTS 

(1) In this section,  

"regulatory instrument" means any Act (other than this Act), rule, regulation, by-law, 

ordinance, proclamation, agreement, covenant or instrument by or under whatever authority 

made. 

(2) For the purpose of enabling development to be carried out in accordance with 

an environmental planning instrument or in accordance with a consent granted under this 

Act, an environmental planning instrument may provide that, to the extent necessary to 

serve that purpose, a regulatory instrument specified in that environmental planning 

instrument shall not apply to any such development or shall apply subject to the 

modifications specified in that environmental planning instrument. 

 
The above would be a convenient section for local planning authorities to rely on should 
they wish to invalidate by-laws which attempt to regulate or prohibit STHL. Councils wishing 
to facilitate the ‘sharing economy’ may simply amend their Development Control Plans to 
provide that such by-laws simply do not apply.  
 

The proposal for reform 

In 2016, the NSW Legislative Assembly Committee on Environment and Planning conducted 
an inquiry into the adequacy of the regulation of STHL in New South Wales. Three public 
hearings were held between March and May 2016 and 212 public submissions were 
received. The Committee’s final report was published on 19 October 2016 and made 12 
recommendations (“Parliamentary Committee Report”). 5 
 
On 19 April 2017, the NSW Government responded to the Parliamentary Committee Report, 
indicating general support for the recommendations. As part of the response it was agreed 
that an “Options Paper” would be prepared to develop an appropriate way for government 
to respond to STHL.6  
 
The options outlined in the Options Paper include: 
 

- Greater industry self-regulation 
- Registration or licensing of short term holiday letting operators 
- Changes to strata laws 
- Regulation through the planning system 

                                                           
5
 The full report can be found here: 

<https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-details.aspx?pk=1956#tab-reports>  
6
 The Options Paper can be accessed here <http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-

term-holiday-letting-options-paper-20-July-2017.ashx> 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#regulation
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s78a.html#development
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s28.html#regulatory_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s78a.html#development
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/epaaa1979389/s4.html#environmental_planning_instrument
https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-details.aspx?pk=1956#tab-reports
http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-term-holiday-letting-options-paper-20-July-2017.ashx
http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-term-holiday-letting-options-paper-20-July-2017.ashx
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The NSW Government invited feedback on the Options Paper until 31 October 2017.7 At the 
date of publication of this paper, that feedback is said to be ‘under consideration’. 8 
 
It is the prediction of this writer that NSW will take the approach that it appears the 
Victorian government is currently taking in respect of the regulation of STHL in that state. In 
short, that is to focus on managing the impact of STHL rather than making a clear statement 
as to its legality or otherwise or providing any clarification on the ability of owners 
corporations to regulate the practice by way of by-laws.  
 
Victoria - reform 
 
In Victoria, Schedule 1 to the Owners Corporation Act 2006 (Vic) (“OC Act”) limits the subject 

matter of rules (by-laws) to the topics set out therein.  

In Owners Corporation v Balcombe [2016] VSC 384, the Supreme Court considered the 

power of an owners corporation to make a rule prohibiting short-term letting of 

apartments. Justice Riordan found that under the OC Act and the regulations made under 

that Act, Parliament did not demonstrate an intention to confer such extensive powers on 

owners corporations.  

The Owners Corporations Amendment (Short-stay Accommodation) Bill 2016 (the Bill) was 

introduced into Parliament on 24 May 2016.9 Development of the Bill was driven by the 

findings of the Independent Panel on Short-stay Accommodation in CBD Apartments, 

established by the Victorian Government in February 2015. 

The Bill amends the OC Act to:  
 

 define the inappropriate conduct which characterises unruly short-stay parties, 
including excessive noise, interference with residents' enjoyment of their units and 
of the common property, creation of health and safety hazards, obstruction of the 
common property, and property damage 

 empower VCAT to:   
- award loss of amenity compensation (up to $2,000) to residents affected by an 

unruly short-stay party  
- make orders prohibiting the use of apartments for short-stay accommodation for 

a specified period if occupants have breached the Bill’s conduct prescriptions at 
least three times within 24 months,  

- impose civil penalties (up to $1,100) on short-stay occupants for breaches of the 
Bill’s conduct prescriptions  

 make short-stay accommodation providers jointly and severally liable with their 
guests for loss of amenity compensation and civil penalty awards, as well as any 

                                                           
7
 Submissions may be viewed here: < 

http://planspolicies.planning.nsw.gov.au/index.pl?action=view_job&job_id=8525>  
8
 <http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-

Legislation/Short-term-holiday-letting> 
9
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da4008

37f6b/6c36966b0fb7edfcca257fbd001b6ac4!OpenDocument  

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/oca2006260/sch1.html
http://planspolicies.planning.nsw.gov.au/index.pl?action=view_job&job_id=8525
http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-Legislation/Short-term-holiday-letting
http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-Legislation/Short-term-holiday-letting
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/6c36966b0fb7edfcca257fbd001b6ac4!OpenDocument
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/6c36966b0fb7edfcca257fbd001b6ac4!OpenDocument
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award for damage to common property in the apartment building caused by their 
short-stay guests, and  

 adapt the internal dispute resolution process under the Act and the conciliation 
powers of Consumer Affairs Victoria to include all those involved in short-stay 
disputes. 

 
The Bill was passed by the Legislative Assembly on 18 August 2016 and was introduced into 
the Legislative Council on the same day. On 9 November 2016 the Legislative Council passed 
a motion deferring the second reading of the Bill and referred it to the Environment and 
Planning Committee (“Committee”) for a public enquiry. The Committee’s final report was 
tabled on 8 June 2017, making nine recommendations to the Victorian Government in 
relation to both the Bill and the short-stay accommodation sector more broadly.10 
 
In November 2017, the Victorian Government published its response to the final report.  
 
The response has been broadly reported as supportive of the ‘sharing economy’. By way of 
example, one of the final report’s recommendations was:  
 

“That, as part of its broader review of consumer property law, the Victorian 
Government considers the appropriateness of giving owners corporations of strata 
complexes power to regulate short stay accommodation in their building.”11  

 
In response, the Victorian Government stated: 

Whilst such powers may appeal to some stakeholders, they also carry a number of 
potential risks, including:  

- infringing on the property rights of individual lot owners  
- discriminating against lot owners that do not let to problematic guests, as well as 

well-behaved guests themselves  
- encouraging divisiveness within owners corporations if a prohibition or control 

were not uniformly supported, and  
- negative impacts on the tourism sector in the event of widespread restrictions.  

Any change to owners corporations’ powers would need to mitigate against these 
risks in order to ensure that no stakeholder is unduly disadvantaged.12 

 
Media reports record that the Victorian government’s response to the inquiry’s findings has 
been welcomed by Airbnb, which reportedly said it should be adopted as the model for 
NSW too.13 
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https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Owners_Corporations_Amendment_Bi
ll/Report/EPC_58-09_Owners_Corp_For_Web.pdf  
11

 Recommendation 4, page 7 
12

 Ibid.  
13

 https://www.domain.com.au/news/melbourne-airbnb-party-flats-state-governments-response-decried-
20171204-gzybvz/  

https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Owners_Corporations_Amendment_Bill/Report/EPC_58-09_Owners_Corp_For_Web.pdf
https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Owners_Corporations_Amendment_Bill/Report/EPC_58-09_Owners_Corp_For_Web.pdf
https://www.domain.com.au/news/melbourne-airbnb-party-flats-state-governments-response-decried-20171204-gzybvz/
https://www.domain.com.au/news/melbourne-airbnb-party-flats-state-governments-response-decried-20171204-gzybvz/


9 
 

 

Queensland 

Section 180(3) of the Body Corporate and Community Management Act 1997 provides that:  

“if a lot may lawfully be used for residential purposes, the by-laws cannot restrict the 

type of residential use”  

Section 180(5) provides:  

“a bylaw must not discriminate between types of occupiers”.  

Section 180(7) provides: 

“A by-law must not be oppressive or unreasonable, having regard to the interests of 

all owners and occupiers of lots included in the scheme and the use of the common 

property for the scheme.”  

In Queensland, by-laws attempting to prohibit short term accommodation in “residential” 

complexes, or permanent residence in “holiday” complexes, have been struck down for 

infringing section 180.14 

Impact of online platforms on traditional STHL (letting rights) 

In the course of preparing this paper, the writer received (with permission to publish) the 

following comment from a QLD practitioner:  

“I know that the bigger operators such as Mantra and Oaks Hotels and Resorts are 

not overly concerned by Air BnB. I think they see their product as different to what Air 

BnB provides. 

However, some of my Mum and Dad management rights operators are more 

concerned about the impact of Air BnB on their businesses. A number of them 

(naively) have been surprised when I tell them that their Letting Deed with their Body 

Corporate (granting on site exclusively) doesn’t mean that the Body Corporate has an 

obligation to stop an owner using Air BnB for letting their unit.” 

The above comment provides a neat summary of the frustrations arising as it (anecdotally) 
becomes increasingly common for unit owners to take their property out of letting pools 
and self manage their investment via online platforms such as Air BnB.  
 
Providing comment for the purpose of this paper, Trevor Rawnsley, CEO Australian Resident 
Accommodation Manager’s Association (“ARAMA”), pointed out that the “threat to 
management rights contracts has always been there and is not new; it is simply that the 
platforms are becoming more sophisticated…ARAMA’s focus is on educating its members to 
continue to provide a high quality service to retain customers.” 
 
For ARAMA, the more pressing issue is that platforms such as AirBnB encourage unlicensed 
people to operate in a non-compliant, unregulated environment.  

                                                           
14

 On the Beach [2010] QBCCMCmr 412; First Avenue Mooloolaba [2011] QBCCMCmr 241 (8 June 2011) 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/qld/consol_act/bcacma1997388/s180.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/qld/consol_act/bcacma1997388/s180.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/qld/consol_act/bcacma1997388/s180.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QBCCMCmr/2010/412.html
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In this respect, the NSW jurisdiction is worth examining more closely.  
 
One of the ‘options’ for regulating STHL set out in the NSW Options Paper is to “introduce a 
licencing regime for operators of STHL.” This is said to have support from those living in 
strata titled properties who are concerned about the impacts STHL has on the common 
property and peaceful enjoyment.15 
 
The fact is that a licensing regime already exists in NSW (as in other jurisdictions – most 
notably QLD). That regime is in respect of “on site residential property managers” a category 
into which those ‘hosting’ on platforms like AirBnB undoubtedly fall.  
 
Section 3 of the Property Stock and Business Agents Act defines “on-site residential property 
manager” as:  
 

a person (whether or not the person carries on any other business) who, for reward 

(whether monetary or otherwise): 

(a) carries on business as an agent for giving possession of residential 

premises under a lease, licence or other contract, or 

(b) carries on business as an agent for collecting bonds, deposits, rents, fees 

or other charges in connection with any such lease, licence or other contract, 

or 

(c) carries on any other business that is prescribed by the regulations for the 

purposes of this definition. 

Note : It is a condition of an on-site residential property manager's licence that 

the licensee may act as an on-site residential property manager only in respect of 

premises at which the licensee's principal place of residence is situated and only if 

the licensee owns or has a prescribed interest in that principal place of residence. 

The NSW Fair Trading website provides: 

If you want to act as a property manager (collect bonds, deposits, rent and other 

charges) for a property that you own and is your principal place of residence, you’ll 

need to apply for an on-site residential property manager’s licence. You can do this 

online.16 

In the writer’s opinion, both 

(a) a person letting their principal place of residence, whether one room while they are 

present, or the entire premises while they themselves are away; and 

                                                           
15

 http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-term-holiday-letting-options-paper-20-
July-2017.ashx at p 21 
16

 https://www.service.nsw.gov.au/transaction/apply-site-residential-property-managers-licence  
 

http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#agent
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licence
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#agent
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licence
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#on-site_residential_property_manager
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licence
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licensee
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#on-site_residential_property_manager
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licensee
http://www5.austlii.edu.au/au/legis/nsw/consol_act/psabaa2002385/s3.html#licensee
http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-term-holiday-letting-options-paper-20-July-2017.ashx
http://www.planning.nsw.gov.au/~/media/Files/DPE/Other/short-term-holiday-letting-options-paper-20-July-2017.ashx
https://www.service.nsw.gov.au/transaction/apply-site-residential-property-managers-licence
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(b) a person managing the letting of other lots in their own strata building, whether 

pursuant to, or outside of, an established letting/management rights contract  

fall in to this category.  

As far as the writer is aware, the NSW regulator is not taking any steps to prosecute 

unlicensed property owners engaging in on-site residential property management.  

It is notable that the Property, Stock and Business Agents Amendment (Property Industry 

Reform) Bill 2017 proposes to streamline the licensing framework, and in fact reduce the 

number of licences required: the buyer’s agent licence, the business agent’s licence and the 

on-site residential property manager’s licence is proposed to be integrated into the real 

estate agent’s licence.17 The Bill received its second reading speech on 13 February 2018.  

So, on the one hand, NSW has an Options Paper in circulation which suggests “introducing a 
licencing regime for operators of STHL” and on the other, already has a regime in place for 
the regulation of STHL operators, which is not being enforced, and which is proposed to be 
stripped back.   
 
One has to wonder whether the left hand is talking to the right hand.  
 
Conclusion 
 
Currently, there is no consistent approach to the regulation of STHL in Australia. With a 
variety of judicial approaches across the Australian jurisdictions (and abroad – at least so far 
as the O’Connor decision is concerned) neither owner-occupier residents seeking peace in 
longevity of tenure, nor STHL investors, have the comfort of certainty.  
 
The often complex and sometimes vague local government planning regulations and the 
instruments that support them only serve to compound this uncertainty, as does the slow 
and seemingly “flexible” position of state governments, whose primary object appears (to 
this writer at least) to be the support of the ever growing sharing economy. 
 
 
Amanda Farmer 
Lawyers Chambers on Riley 
amanda@lawyerschambers.com.au 
02 8262 6100 
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